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SUPPORTING AFFIDAVIT

|, the undersigned,

ZANE DANGOR

do hereby make oath and state:-

1. | am an aduit male, the erstwhile Director-General of the Department of Social
Development ("the Department”). | resigned on 3 March 2017 and attach a copy
of my letter of resignation which gives context to my thinking and motive in
resigning and which has bearing on the subject matter of this application as

Annexure "A" herelo.

2. Save where the context indicates to the contrary, the facts set out herein are
within my personal knowledge and are to the best of my belief both true and

correct.



The affidavit of the First Respondent, the Minister of Social Development, my
erstwhile direct employer, has been brought to my attention and at the request of
the Second Respondent, the CEO of SASSA, | considered it necessary to make
this affidavit subject to the Court admitting the affidavit as part of the papers

bhefore the Court.

The purpose of making this affidavit is to deal with the contents of the Minister's
affidavit insofar as it relates to me and o bring material facts to the attention of
the Court concerning the subject matter of the application, in particular because
of public interest. [ was a public servant responsible in many ways for the
administration of social grants and accordingly deem it necessary to contribute to
an understanding of matters as they stood when | took the decision to leave

office.
Brief background in taking up employment as D-G

I was in the forefront of establishing a number of organisations which had as its
object the improvement of civil society. One such society was the Alliance for
Children's Access to Social Security. This ultimately led fo my recruitment as a
Consultant in the office of the D-G of the Department. | became intricately

involved in developing a social security system to give effect to the values of

B

saection 27 of our Constitution.
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| served as a general manager in strategy and governance at SASSA.
Thereafter, | served in a number of senjor positions inter afia, general manager,
chief operations officer, special adviser to Minister Molewa, special adviser to the

current Minister until my appointment as D-G in November 2016.

SASSA’s undertaking and inability to meet the deadiine of 31 March 2017 ~

my views

In what follows below, | set out my understanding of the reasons as to why
SASSA could not meet its deadline to implement direct payments of social
grants. In so doing, | am mindful of different views and | must emphasise that the

object of setting out my understanding is an endeavour to assist the Court.

Weork Streams

In or around July 20186, it came to my knowledge that the Minister had instructed
the erstwhile CEQ of SASSA, Ms Virginia Peterson to establish work streams
comprising of independent consullants under the leadership of Ms. Zodwa
Mvulane ("Mvulane”). These work streams were responsible for planning direct
payments of social grants by SASSA and Ms. Mvulane and the individual work

stream leaders reported directly to the Minister.
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The aforementioned work streams differed from the governance protocol insofar
as it by-passed the SASSA executive commiftee including the acting CEO by
giving Ms. Mvulane and the independent consultants direct access to the

Minister. This created paraliel reporting structures.
Ministerial Task Team

In or around 2014 the Minister had established the Ministerial Task Team (MTT)

co-chaired by the Black Sash. | was appointed as co-chair of the MTT.

| first raised my concerns in September 2016 about SASSA’s readiness to
engage in a payment process by April 2017. | did this in the context of my
participation as co-chair of the MTT to deal with the unsavoury practice of
deductions made by financial services companies related to Net1 from social

grants. To clarify, the Sixth Respondent is wholly owned by Net1.

On 12 September 2016, Lynnette Maart, from Black Sash and my co-chair of
the MTT addressed a letter to the Minister asking for a report on the process io
insource the payments of Social Grants to be tabled at the next meeting of the
MTT that was due to be held on 26 September 2016. A copy of the letter is

attached as Annexure “B” hereto.
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MTT received a response from Ms. Mvulane declining the request to present a
progress report at the meeting to be held on 26 September 2016. This is

apparent from Annexure “C” hereto.

The apparent lack of progress prompted me and my colleague Sipho Shezi in
his capacity as Special Adviser to the Minister, to request an urgent meeting
with Ms. Mvulane and the then Acting CEO of SASSA, Ms. Rapaahle
Ramakgopa to find out the status of the work done to in-source the payment
processes., This meeting took place on 11 October 2016. Present at this
meeting was myself, Rapaahie Ramakgopa and Sipho Shezi. At this meeting
the Acting CEO confirmed to myself and Mr Shezi that she had very little
knowledge of the work done by the work-streams as they reported to Ms.
Mvulane who reported directly to thé Minister. Mr. Shezi and | directed that this
governance anomaly be corrected and that the SASSA Executive Committee
and the Acting CEO be informed of the work of the work-streams and that
accepted governing protocols related to reporting and communication be

foliowed.

| was already concerned about the leadership and communication protocols
around this matter within SASSA following a meeting called and chaired by the
Minister on 5 October 2016. At this meeting, the work-stream leaders

presented the work that was being done. At this stage, due to the parallel

@
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reporting structure, it was clear that Acting CEO of SASSA had very litlle details

on the work of that was being led by Ms. Mvulane.

At a follow up presentation by the work-stream independent consultants held on
22 October 2016, the difficulties created by the parallel reporting structures
were evident. At this meeting | again made the point that the governance and
communication structures within the management of the project needed to be
regularised. That is, that Ms. Mvulane should report to the Minister through the

Acting CEO (Ramakgopa) and the SASSA Executive.

In the process of seeking to address the looming crisis, | held discussions with
the DG of National Treasury, Lungisa Fuzile. During our telephonic discussions
and through two bi-lateral meeting we had in November and December 2016,
the idea of setting up a Technical Team emerged. The technical team was only
formalized though on the 19 January 2017 at a meeting chaired by the DG of
National Treasury. At this meeting we tasked the technical team to develop the
most viable options to enable SASSA to pay Social Grants by 01 April 2017.
The technical team was to be guided by the various legal opinions SASSA had
in its possession and also by the relevant procurement laws and processes in
developing proposed solutions. The Technical team included senior managers
from all of these institutions and also included Ms. Zodwa Mvulane in her

capacity as project leader of the work streams.
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The parallel decision making and communications processes were again
evident as the work of the technical team comprising senior officials from DSD,

the SARB, National Treasury and SASSA.

The technical team was working on ‘emergency’ solutions to ensure that the
grants were paid on 01 April 2017 ahd also on the suggestions for what the long
term plan would be for the grants payment systems. The idea of using what is
now referred to as the Open Architecture plan was being mooted as possible
solution for the short term and long term in terms of paying social grants. The
technical team was due o present its proposals to myself as the DG of Social
Development, the DG of National Treasury (Lungisa Fuzile), the Deputy
Governor of the Reserve Bank, (Mr. Francois Groepe) and the CEO of SASSA

on the 24 January 2017.

On the 23 January 2017, both the then Minister of Finance, Mr. Pravin Gordhan
(“Mr. Gordhan”) and | were speakers at a meeting of the NEDLAC labour
constituency. As 1 was leaving the meeting venue, Mr. Gordhan arrived and
whilst in the car park area, he informed me that the Minister of Social
Development presented him with a document earlier that day that appeared to
have little or no correlation between the discussions that were taking place by
the technical team. Mr. Gordhan indicated that he would get his senior |
managers to give me and the other Accounting Officers the document at the

report back meeting scheduled for the following day (24 January 2017). The
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document entitled “Briefing Notes For the Minister of Social Development
fo the Minister of Finance” which was made available to me appeared to oifer
solutions highly critical of the idea of using the banks through the mooted Open
Architecture model. The CEO of SASSA indicated to me that he had no
knowledge of this document and whé had prepared it as speaking notes for the
Minister of Social Development. It was suggested that Ms. Zodwa Mvulane had
prepared these briefing notes. | atiach my copy of this document which has my

handwritten notes as Annexure “D” hereto.

The report back meeting took place on 24 January 2017. The DG of National
Treasury was not available but Mr. Dondo Mogajane — Deputy Director General
for Public Finance, represented him. The meeting was chaired by the Deputy
Governor of the Reserve Bank, Mr. Francois Groepe. After intensive
discussions on the options presented by the technical team, the meeting agreed
that the option wherein CPS would be engaged for an additional twelve months

offered the least risk from an operational perspective. The meeting also agreed

- that this extension would be undergirded by an agreement that this extension

was predicated on the long term ‘firm plan’ being that grants would be paid on
the Open Architecture model. This involved getting all banks including the Post-
Bank and others to pay grants in the future. The meeting further agreed that
the government technical team would continue to work realise this longer-term
objective. Cognisant of the parallel forms of decision-making and

communication channels to the Minister of Social Development | wrote her an
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email informing her of the decision and also to caution against alternative
options that be communicated by the work stream leaders. This email was sent

on the 25 January and is aitached as Annexure "E" hereto.

The issues raised above serves to confirm the points raised in Mr. Magwaza's
affidavit that the Executive of SASSA and himself could not be blamed for not
keeping the Minister informed of the looming crisis pertaining the payment of
social grants, as suggested in paragraph 31 of the Minister's affidavit. [t
appeared to me that the SASSA Executives were exciuded from the key
decision-making process and that the Minister relied on information and
strategic direction given to her by the work-streams under the leadership of Ms.

Zodwa Mvulane.

Duty to inform this Court of the developments:
‘Firm Plan’ and discussions on informing the Constitutional Court about

Sassa’s inability to comply by 1 Aprif 2017

Paragraph 39 of the Minister's affidavit correctly indicates that | was present at
a meeting of that included the Minister, Ms. Mvulane, Advocates Susannah
Cohen and Hannine Drake and Tim Sukazi. Mr. Magwaza was connected
telephonically. The Minister is correct in her assertion that Mr. Magwaza was
reluctant to agree with a proposal that SASSA submits a report to the Concourt

on its intention to engage with CPS around a new contract. Mr. Magwaza's

>4
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reluctance to accede to this request cannot be delinked from a number of
processes that took place before this meeting. An important factor in this was
the absence of a ‘firm plan’ by SASSA that would make a plausible case to the
Constitutional Court for continuing a contractual relationship with CPS beyond

31 March 2017.

As indicated earlier in this affidavit, | became concerned when the Project
Manager Ms. Mvulane was reluctant to brief the Ministerial Task Team on
SASSA's progress with respect to insourcing the payment of social grants. This
anxiety was heightened at on 5 October 2016. The Minister chaired this
meeting and the work stream leaders presented progress in relation to
insourcing the payment of social grants. The presentation indicated that very
little work was done. The most significant element of their proposal was the
recommendation that CPS be given a new contract for a period of two years. At
this meeting | raised concerns that in given that the fact that there was very little
progress {owards insourcing the payment process, it would very likely appear to
the public that there was an element of self-created delay so as to ensure that
CPS continues to pay social grants. In fact, | had the distinct impression that
there was indeed an element of self-created delay. | raised my concerns based
on two issues: One; that any attempt at contracting CPS for a new contract
could be subject to legal challenges which may jeopardise SASSA’s ability to
pay grants on 01 April 2017 and two; that in the context of emerging evidence

that CPS was involved in immoral and/or illegal deductions from the accounts of
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grant recipients, that this may be a political mine-field and immoral. At this
meeting Tim Sukazi, the legal work-stream leader appeared to agree with me
on the problems related {o the lack of a *firm plan’. At the end of the meefing he
handed me a copy of a legal memorandum prepared by Susannah Cohen,
Mkhululi Stubbs and Hannine Drake. This document reaffirmed my concerns
aboﬁt the legal pitfalls associated with seeking a new non-competitive contract
with CPS in the absence of a firm plan that would justify such and approach.
This document also reaffirmed my concerns about that at least legalily, the lack
of a firm plan could be seen as self-created delay. This legal memorandum is

attached to this affidavit marked as annexure “F” hereto.

The follow up meeting on 22 October 2016, similarly did not present a firm plan
for the insourcing of payments and again, | was concerned that there was
indeed an element of self-created delay to facilitate an on-going relationship

with CPS.

Based on the fear of possible legal challenges based on the work-streams
approach to an on-gé)ing relationship with CPS and also the moral and political
hazards of continuing with CPS beyond March 31 2017, myself, Sipho Shezi
and Brenfon Van Vrede, the Deputy-Director General for Social Security in the
Department of Social Development sought to ascertain whether there were
options to develop and implement a solution that would exclude CPS and if we

had to use them, it would have to be for a limited period and in conformity with

b
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the requirements of the consfitutional court and the legal procurement

procedures.

We met with Cas Coovadia of the Banking Association of South Africa to
ascertain whether the banks could be mobilised to be part of an emergency
solution for the payment of grants without the participation of CPS. This
meeting took place on 02 November 2016. We also met senior managers of
Master Card to ascertain whether MasterCard could extend the validity of the
SASSA cards without the biometric components of the cards, which were
linked, to CPS, if we needed to continue to pay through Grindrod and the Banks
without the involvement of CPS. This meeting took place on 10 November

2016.

Mr. Brenton Van Vrede, Mr. Francois Groepe (Deputy-Governor of the Reserve
Bank) and | also had meetings with Grindrod Bank o ascertain whether we
could use the fact they held the bank accounts of ali the grant recipients as a
platform for using all the banks, including the Post Bank as an aiternative
means of payment without having CPS as the lead partner. 1 instructed Mr.
Brenton van Vrede to summarize these discussions in an e-mail which is

attached and marked annexure “G” hereto.

These recommendations found no traction within the work-streams and as

discussed earlier, the technical team finally resolved to propose that a 12-month

Y
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extension based with CPS was perhaps the least risky emergency option. This
option was predicated on (1) that consent is sought from the Constitutional

Court {2) that it is based on a firm plan’ based on the Open Architecture Model.

it is on this basis of this approach that was finally agreed fo where there was a
firm plan’ in place beyond extending the contracting that the CEQ of SASSA
had requested Nazeer Cassim {o produce a document that would be presented

to the Constitutional Court for guidance.

On the evening of 14 February 2017 | met with the Minister as weli as the CEO
of SASSA, Sipho Shezi and Mr. Wiseman Magasela the newly appointed
Special Adviser to the Minister. The Minister raised some concerns with the
document produced by Advocate Cassim SC. On 15 February 2017, I met with
the SASSA Lawyer Ms. Busisiwe Mahlobogoana where we made some minor
changes to the Advocate Cassim’s document. On the evening of 15 February
2017, | met with the Minister and Mr. Magasela. At that stage, Mr. Magasela
was of the view that we cannot make minor changes to Advocate Cassim's
document and that some radical changes needed to be made to align it with the
intentions of the Minister. Based on these discussions the Minister instructed
that an urgent meeting be held on 16 February 2017 to discuss and refine the

document if necessary.

The meeting took place on 16 February 2017, as instructed. Mr. Sipho Shezi

chaired the meeting, In attendance was Mr. Wiseman Magasela, Ms. Busisiwe

y B
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Mahlobogoana, Ms. Zodwa Mvulane and two members of the work streams.
The most senior members of the Department of Social Development and
SASSA were thus in atiendance at this meeting. At this meeting we made some
changes that we thought were in line with some of the Minister’s concerns. The
most important discussion revolved around the time frame. We confirmed the
legal basis for limiting the proposed extension to 12 months and confirmed that
the future long-term payment model would be based on the firm plan premised
on using the National Payment System. At the end of the meeting the chair, Mr.
Shezi checked with all the participants whether they were happy with the
revised document. All the participants agreed and the SASSA legal team was

instructed to file the document on that day.

Later that evening, 1 was informed by Ms. Busisiwe Mahlobogoana that the
Minister had instructed her to not to file the document as the Minister needed fo
do further consultations over the week-end. | was not informed of the decision
not to file, and Mr. Magwaza and Mr. Shezi also stated that they were not
informed of the decision not fo file Advocate Cassim’s document to the

Constitutional Court.

On the evening of 21 February 2017, in preparation for a progress report on the
SASSA payment system, Ms. Mvulane presented a document wherein it was
revealed that a new approach had been agreed upon. The new approach was

premised on the notion that the Constitutional Court had discharged its

)
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supervisory role and therefore SASSA did not need to get ‘consent’ to enter into
negotiations with CPS from the Constitutional Court. SASSA would instead, file
a supplementary report to the Constitutional Court outlining the outcomes of the
negotiations with CPS. The time frame for the proposed new contract would be
for proposed period of 24 months. Both Mr. Magwaza and | heard of this
decision for the first time at that presentation. As indicated in the report
presented to the Portfolio Commitiee, the new approach was based on new
tegal advice. There is no written legal opinion that supports the new decision, so

| assume that it was verbal advice obtained over the weekend consultations.

At the end of the presentation to the Portfolio Committee | had asked the
Minister whether SASSA could still file a document to the Constitutional Court
before the negotiations commences with CPS, wherein SASSA at least states
its intended outcomes such as negotiating on the basis of limiting the
opportunity for deductions from the accounts of grant recipients and also that
the contract would be within the budget for this function as allocated by National
Treasury. The Minister agreed . but on the basis that this document was
prepared by Mr, Tim Sukazi. | agréed as at this stage | was desperate for some
level of compliance with my understanding of what SASSA constitutional duties
were in regards to engaging CPS. My understanding of SASSA’s constitutional
duties was premised on the written opinions by Advocates Cassim, Trengove

and Sikakhane. We had engaged on numerous occasions with the Minister and

H%
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the leaders of the work-stream leaders on the need to be guided by these

written and considered legal opinions.

Between the 23 of February and 27 of February 2017 | had called numerous
both Ms. Mvulane and Ms. Mahlobogoana on whether SASSA had filed the then
‘statement of intent’ {0 the Constitutional Court. Ms. Mvulane would respond
that work was in progress and that she was in ongoing consultations with the
Minister around the matter. On the afternoon of the 27 February 2017, | had a
meeting with the Director General in the Presidency Dr. Cassius Lubisi and the
Director General of the Department of Monitoring and Evaluation (DPME), Mr.
Tshediso Matona. All three us were concerned about the non-compliance with
SASSA’s legal duties in relation to the filing the required documents to the
Constitutional Court and the potential impact that may have on SASSA’s
capabilities to pay grants on 1 April 2017. During the course of this meeting Mr.
Van Vrede telephoned and official from SASSA to ascertain whether SASSA
had filed with the constitutional court. The answer he received was that the;y

had not.

After this meeting with my colleagues | called Ms. Mvulane about when SASSA
would be filing, she informed me that they were still consulting with the Minister.
Later on the same day | called Ms. Mahlobogoana and she informed me that
Mr. Magwaza who was at this stage on sick leave had just signed the necessary

documentation to file to the Constitutional Court,

H
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The document that Mr. Magwaza had signed was subsequently filed with the
Constitutional Court on 28 February 2017. This is the same document that the
Minister later instructed SASSA to recall. As far as | was concerned the
document that the CEO of SASSA had filed was the official document and
assumed that the necessary consultations were made done with Ms. Mvulane.
To date | have not seen a document that Ms. Mvulane had said that she and the

work stream legal team had been working on.

The fact that | had encouraged SASSA to file to the constitutional court to
comply with legal advice SASSA had received from three senior advocates
served to further break down my relationship with the Minister of Social

Development.

The rather long narrative is necessary to indicate the nexus between the
development of a firm plan and the need to request consent from the
Constitutional Court to engage in any continued relationship with CPS, whether

through an extension of the existing contract or a new contract.
These processes serve to confirm that Mr. Magwaza cannot be blamed for non-

compliance with filing a document with the Constitutional Court as suggested in

the Minister's affidavit.

»
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42. It further serves to strengthen the views that Mr. Magwaza, others and | held
that the parallel decision-making structures in the form of the work-streams may
have been deliberate to ensure a continued relationship with CPS under

conditions favourable to CPS, through a self-created emergency.

Conclusion

43.  The debacle surrounding the payment of social grants on 01 April 2017 defied
my principles around social protection for the poor and prevented me from my
primary duty as a public servant to provide qualily services to the South African

public within the ambits of prevailing law and poilicies.

44, in conclusion, 1 have deposed to this affidavit, despite potential repercussions to
my personal career and notwithstanding veiled physical violerice to my own as
well as my family’s security. | do so, to shed a brighter light on the assertions

that the SASSA and Magwaza are to blame for the crisis that unfolded.

ZANE D

The Deponent has acknowledged that he knows and unde “of this affidavit, which was

si ne and sworn to/& soie’(\nnly affirmed before me at e vadl on this the
day of 2017, the reg Iatio Zeaptained jn Government Notice

No. R1258 of 21 July 1972, as amended, and Government } 648 of 19 August 1977, as
amended, having been complied with. - §
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Without Prejudice
03 March 2017

Ms. Bathabile Dlamini, MP
Minister of Social Development

Dear Minister Diamini

The manner in which you chose to express your disagreements with me on
the processes towards ensuring that Social Grants are paid on 1 April 2017
and in particular, in the aftermath of the events at SCOPA, forces me to
tender my resignation as the Director-General of the Department of Social
Development.

The manner in which you addressed me in front of staff members of SASSA
and the DSD, albeit telephonically diminished me as a person and also,
undermined my continued abilities to provide leadership and guidance in the
Depariment and SASSA. This was followed up by two sms messages that
essentially claimed that | had been party to shaping the National Treasury’s
ideas on the payment of social grants going forward, that | was mucho and
racist in that | was undermining the work and advancement of African women
in particular.

The allegations of being racist and sexist are without any basis whatsoever
and are allegations that | find deeply insulting and injurious to my person.

With regards the assertion that “from the starf that | had my own agenda” on
the payment of the Grants system, which ultimately led to what | regard as an
engagement by yourself that has led to an irredeemable breakdown in our
working relationship; that forces me to step down from position as Director-
General. it is therefore necessary to outline what that agenda was both as a
Special Adviser and as Director-General.

The ‘agenda’ you allude to, was to constantly remind SASSA and the Minister
of the constitutional court ruling pertaining to the CPS contract and to ensure
that whatever solution was embarked upon were within the confines of the
law. This was out of the fear that any action outside of the law may result in
legal action that could adversely result in grants not being paid on 01 April
2017 or result in further and costly legal action if CPS is retained in an
irregular manner.

Furthermore, my engagements together with Sipho Shezi, with the Banking
Council, National Treasury, the Reserve Bank and other stakeholders were
with a view to finding a solution to an interim payment solution that would not
involve CPS, given the legal and political risks attendant to involving them.
This engagement later shifted t0 ensure that extending the services of CPS is

¥



compliant with the constitutional court ruling and government procurement
ruies.

The parallel decision making processes that essentially excluded both
accounting officers of SASSA and the DSD and a trusted Special Adviser like
Sipho Shezi from key decisions regarding this matter have given rise to the
kinds of tensions that have emerged.

These actions and the subsequent communications on 28 February and 1
March 2017, between us, forces me to resign from my role as Director
General. 1 am hereby giving 3 (three) months notice. My last day in office will
be on 31 May 2017. | will be taking the leave days due to me starting on 3
March 2017. I will liaise with Human Resources on the exact number of days
due to me, as this will provide me with the date that | am due back at work
before the end of my notice period.

Regards

Zane Dangor
Director General Social Development



12 Septernber 2016

Honorabls Minister Bathabile Diamin

Minister of Social Development

HSRC Building, North Wing, 134 Pretorius Sireet,
Pretoria, Gauteng :

Bool

ce Ms. Raphaahle Ramokgopa Acting CEQ, SASSA - Raphushileiles
ce Mr, Zane Dangor, Special Advisor to DD Minister Diamint - yepet oo
cc Mr. Thokozani Magwaza, Acting Director General DSD oo niniead

e L

wid v P

Dear Minister Dlamini,

Re: Concerns around the delays SASSA Is experiencing in taking over the grant payment system by
i April 2016

As part of the Ministerial Task Team for stopping unanthonized and unlawful deductions (MTT), we have a mandate

1o monitor the progress made by SASSA towards taking over the granis payment system.

Abuse of deduction facilitics have largely come nbout as the result of the 2012 tender issusd w Cash Paymaster
Services Py (Lad) (CPS). While progress has been made in developing a recourse mechanism, deductions abuses
continue unabated and manifests in new ways., Based on many requests to civil society for assistance, the current
recourse mechanism appears aot (o be working and is hampered by the continual atterpts of financial service

providers (o thwat the mechanism at every tam.

The only hope of solving this problem is for SASSA to take over and control the grant payment svstem. We note the
commitment made by the Department of Social Development and SASSA 1o address and stop these deduction

abuses, We are however gravely concerned with the pace at which SASSA s currently moving.

In April 2014, the Constitutional Court suspended the declaration of invalidity of the payment conract awarded o
CPS in 2012, giving SASSA the opportunity 10 re-tun the tender process for the peyments of social grants. The
tender specifications developed by SASSA would have successfully brought the problems with deductions under

Trustess: Shongts iBong) Mihabela (Chalpersont, Yasmin Tuden Depoly Chalrpenson), Woineshet Bischolf, Marla {Mary) Burion, Jennifer Da Tolly, Margasst (Dollyt Khumale,
Mary Klaineaberg, Thembst Slyami) Mitele. Mary-faoe Mo, Ukns {05 Ofiver, Yagsin Socka, Hilary Southali

Trugl Regiiaton Numbar 17 157985 - Mon-profi Omanisaton Fegisialion rumben 085212 - Pultie Benalit Chagarisation Regisimtion masbér 930005862

BBSEE {Sonig-sernonis devalapmen barefison serfices) % g



" comtrol, However, is;'_' October Zﬁi_ﬁ, SASSA anncunced that it could not award the tender and in November 2015 i

" presented an B-page document 1o the Constitutional Court outiining its Intentions 10 in-source the payment system by
- March 2617, ' :

The MTT has asked SASSA op numercus occasions to provide an update on the process and timeframes (o
insourcing the social grant payment system. While ropresentatives for SASSA did attempt to address this request, it

is guite clear from our engagements that SASSA seems to be falling behind alarmingly.

Furthermors, SASSA has also not met many of the deadlines provided o the Constituttonal Couet, Civil society
within the MTT is concerned that there s now & real risk in them not being sble 1o insource payments by the end of
March 2017, Without 2 clear sight of a new payment system including a protected bank account, being in place,
social grant beneficiaries will continue to be vulnerable to deduction and debit order abuses and other violations. It

seems as f Netl and s subsidiaries, and other financial service providers are getting away with bmpunity,

Civil society within the MTT thus formally requests the Minister to intervene, to ensure that-
e the plan with clear fimeframes is deliversd by the next meeting MTT on 26 September 2016
» SASSA develop and implements a new payment system by the end of the CP5 contract by March 2017 to

ensure the protection of social grant beneficiary’s accounts.

Honorable Minister Dlamini, for the reasons provided above, we need vou to respond within 7 working davs, by 21
September 2016,

Kind mgards,

Linsetie Miaart
Elack Sash Mationa! Director

Co-chair of the MTT - writing on behaif of obvil society



Eng: Ms Zodwa Myulane

Tel: 312 400 2362

E-mgll © Zodwakividisessa.gov.es
Date 1 23/08/18

Minlsterial Task Team Co-Chalr
Ms Lynette Maarnt

Eita House

3 Caledonian Road

Mowbray

7700

Tel 0215865952
Fax: 0216860971

Dear Madam

Re: Concerns around the delays SASSA is experiencing in taking over
the grant payment system

With due respect and regards, this letler serves as a reduest 1o decling a
request to present at a meeting scheduled to take place on the 28 September
20186,

Flease be informed that the Ministerial workstream’s were appointed and
started on the 28/07/"16, effectively now sight weeks on the job.

The first drafl document in relation to multiple innovative models is near
completion and not yet ready as a number of due process have to be followed
including verification of facts and alignment with key SASSA stakeholders
especially with regards fo the grant chart developed.

Please accept my sincere regrets but the commillee is reassured that it is
listed among the major stakeholders that will be consulted once the document
has gone through due and the Minister has concurred o the proposed models

in principle,

South African Soial Security Ageney
Hupd Oftice

SASEA House




Yours sincerely,

loswa-ivlane
ulive Manager: Special Projects
Date: 22 {09/ 256

South Afrigan Sociat Bsourity Ageocy
Haad (g

k}
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APPEnDIX "D

BRIEFING NOTES FOR THE MINISTER OF SOCIALN,
DEVELOPMENT TO THE MINISTER OF FINANCE#)

*f‘)

1. PURPOSE

The purpose of this note is to brief Minister on the areas of
engagement required with the Minister of Finance for discussing
both the immediate and medium-term requirements of SASSA in
terms of acquisition of Banking & Payment Services in support of

Social Assistance.

2. SASSA Objectives & Mandate

SASSA intends as part of its mandate to ensure that over the MTEF
period 2016/17 to 19/20 that it is both ready and able to take on its
responsibility to perform integrated grant administration and
payments functions. SASSA intends to provide beneficiaries with a
new SASSA payment card that independent of banks and service
providers will achieve the following strategic objectives:

2.1 IMPROVED BENEFICIARY EXPERIENCE:

SASSA aims to provide a “one stop” service point model
for significantly improving the efficiency and effectiveness
with which SASSA manages the “Application to Payment”
value chain. SASSA seeks to achieve this through a
transition from the currently disparate SASSA grant
application and CPS payment operating silos to an
integrated value chain.

IMPLICATIONS: If this process were to be handed to the banks ox

otherwise not managed according to the planned SASSA approach the

following implications exist:
‘1. Beneficiary experience will continue to be fragmented and poor

2. SASSA management of Risk & Compliance will be impaired




22 CUSTOMER RELATIONSHIP OWNERSHIP & INTEGRATED
CUSTOMER CARE

221 SASSA aims to provide an improved and fully-integrated
Customer Relationship Management & Customer Care
capability within SASSA.

IMPLICA-F ION‘% If this proues‘; Wem e t0 be hdnded to the
| banks or otherwise not mdnaged accwrdm g to the pﬁamled |
SASSA appmdch the foi]owm‘g, lm‘phcati{ms eXist N

vm 'fof beneﬁcmry mteractmn/servme fulﬁimmt-wm
be lost wzth nsk of no recovery m tumre '

23 VALUE CHAIN TRANSPARENCY & COST EFFICIENCY

231 SASSA MUST Provide performance management,
compliance management and risk management that is
measurable and transparent - ushering a new level of
service provider accountability and service level
fulfilment assurance.



-_-IMPLICA”I IONS: If this process were to be handed to\
the banks or otherwise not managed according to the
:fplanned SASSA approach the followmg zmphca’ﬁons
' ems’c L S
1 The necesgary contz‘ols f@r asqurmg outcomes B

. terms of SASSA compliance, }mpmved Ri sk.

L jManag,ement & Performance will be’ Szgmf“ canﬂy
- limited or otherwise hmdered | o "
2y Poor risk management con‘tm}s asa result of

o f:f restrzcted SASSA management of the zgram o

- administration and payment value chain could
S -'rr@sult in the loss of bﬂhons of rands over the ::',::?.'3__‘__
) Management of Sectmn 263, (Regulated Funeral
- Insurance Dedﬁctions) and other deduction related
~problems will be severely hampered if this functmn

2.4 SASSA CYBER ASSURANCE

241 As SASSA moves to a digitised Grant Administration &
Payment future, it MUST Provide new levels of fraud
mitigation to align to the new digital era while at the
same time providing a new level of cyber assurance
that ensures that SASSA can do so, without exposing
the beneficiary and agency to existing and new cyber
threats and risks.

242 As SASSA undertakes to insource certain payment
- functions over time it must be able to Comply to the
Payment Card Industry Data Security Standards (PCI
DSS}, Europay, Visa, MasterCard {EMV) Payment
Standard and Biometric Standards in the same way

banks must.

9 DB



IMPLICAT JONS: Ef thiS proccss were 0 be handed to
the b;mkb or OthC[‘WESL ﬂot mzmagud aacerdmg to the

eXISt
1. The nncessary contmls for asmrmgb Informaﬁo
-'_'and miti gdthH/deC‘iW@ response 1o’ (Lybcr threpts,
will be severely limited and could lead to
o blgmﬁcam losses and reputatwn damagc e
2. SASSAs ability to meet mdustry standards wﬂl be
= '-sevenly limited and result in limited optmns i the
- future for SASSA participation in the value ch e
__f-'to meet its intent and obhganons to do so. ( "%?/
-:-3:_:}Supphers who otherwise will pass stich hablhﬁés
- back to ‘%ASSA may not be sufﬁumﬂy motwatcxd\”
to mitig Eatc such risks Whue rmtz g,zitlcm cost is
| 3mvolved -

25 ACHIEVING STRATEGIC DATA OWNERSHIP FOR SASSA

251 In order for SASSA to benefit from its legal ownership
of data, it must provide the necessary infrastructure,
hosting environment and support to personnel and
management. Furthermore, it must be able to own and
consume all the Beneficiary related data in a secure
and cost effective manner.



IMPLICATIONS: Tf this proucsq were to be handed to
the banks or otherwise not managed according to they,
planned SA‘%%A ‘,«zppmach the foliowmg 1mphcat10ns N
emst ‘ i
1 %A‘S SA wﬂl be foroed m start ﬁ om sc:m‘tch (ai
significant cost and impact on service delive "f__")»t@n
build an accurate and complete da‘ta set for
o -performmg its core functions, . N\ ©
2. SASSAs ability to communicate wﬂh beneﬁcxa "es |
and perform routine beneficiary mamtenance Wﬂl
be severeiy hindered. . SR
~ 3. SASSAs ability to perform vital rlsk management )
L '.{fuﬂctmns including data matching for means ~ -
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poe
f 2.6 Business Continuity & CPS Card Life Extension

261 Card Life Extension is necessary to ensure that
payments are met beyond December 2017 {April 2017
is a NON-Issue} as there is NO viable/realistic
alternative.

The Current CPS Payment Network (Acquiring Aspect)
is required. Further challenges in this respect include
the fact that this payment network is a “closed loop”
network proprietary to CPS. As part of the continuity,
some of the beneficiaries withdraw payments at these
locations only. As such, the “Open Loop” network will
not meet their requirements in the interim.
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263 SASSA MUST as part of its customer commitment

ensure the current Cash Distribution & PayPoints
continue to operate without disruption.

IMPLICATIONS: If this process were to be handed to
the banks (even in part) or otherwise were not
managed according to the planned SASSA approac y
the following implications exist: "
| 1. SASSA will be forced to disrupt and chang
existing arrangement with our most vulnerablé
customers.

2. SASSA would have to develop at a later date all
such investment from scratch (at significant cost
and impact on service delivery) to ensure future
fulfilment of its commitment to these
beneficiaries.

3. Biometric enabled cash PayPoints will disappear
in the immediate term, introducing issues of
significant fraud and the challenge of getting
millions of elderly beneficiaries to remember PIN
numbers (Not Advisable/Possible)

2.7 Biometric Validation & Verification

2.7.1

The introduction of biometric as a means of beneficiary
validation (against Home Affairs NPR and SASSAs

current/future One-to-Many Biometric Matching) and

ultimately, authentication before payments are
released - has proved to be one of the most effective
mechanism for reducing fraud within the grant system.
Recently for example, the current payment system and
re-registration process saved the state approximately

R3 billion. 7 G%L@
e




2.8 Opening of Special Accounts (Ring-fenced Account] for
SASSA beneficiaries

281 From the lessons learned operating in the open market,
it has become apparent that government needs to
protect social grant benefits against exploitation and
abuse. Furthermore, it has been established that social
concepts such as “banking the unbanked” have
unforeseen negative socio-economic impacts that
conflict with effective social assistance outcomes. These
include unlawful collateralisation of grants for loans
with high fees/interest rates that leave beneficiaries
with little remaining of their grant after fee/interest

IMPLICATIONS: If this process were to be handed-te-|
‘the banks (even in part) or otherwise were not s )
managed according to the planned SASSA appma h "
the following implications exist: o y
- 1. ALL such benefits and mfrastmcture woul wase
to exist in the immediate future and may take
‘anything between 18 months and 3 years for the ‘
~ Banks to replace/re-introduce,
2. SASSA risk management would be set back at
least 5 years leading to multiple billions of rands
of previously mitigated fraud being re—mtroduce

as losses to SASSA.

repayments and render social assistance impact on
poverty infective.

282 1t is therefore suggested that should the decision to
operate in the NPS market be continued, there should

. @

{
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2.8.3

be agreed restrictions on the kind of account opened
for the beneficiaries.

The following restrictions and benefits are captured in
the current RFl to which we expect favourable
responses from a competitive market that does not

include banks only:

2.8.3.2

2.8.3.3

2.8.3.4

2.8.3.5

"To open a single “corporate account” with ring-

fenced individual accounts {much like a petrol
card model} for each of the Social Assistance

Beneficiaries.

The account be restricted to the payment of
social grants benefits only - allowing only the
duly approved section 26a compliant deductions
for funeral insurance.

No EFT debits or stop orders shall be allowed on
the account.

No other financial product or service may be
introduced or marketed to Beneficiaries {other
than Section 26a compliant].

The account must enjoy an acceptable level of
free benefits limiting the cost to beneficiary for
grant payment. Such costs to beneficiary have in
the past not been included in the total cost of
social assistance payment which only takes into
account transaction cost to SASSA. It is the intent
of SASSA to view total cost of payment to be cost
to SASSA as well as beneficiary in the form of
banking/payment fees and charges.
WAL y{ '
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therefore an additional 2 years (for business continuity
assurance, effective CPS exit and Transition to an optimal
Future State),

3.3 SASSA has an obligation to the constitutional court and to its
own staff and stakeholders ({(including parliament) to
communicate its updated strategic plan. In line with
~paragraph 8.5 of National Treasury . Instruction 3 of
2016/17, SASSA seeks National Treasury
approval/concurrence with the required deviation from the
normal bidding process on the basis of the exceptional
circumstances SASSA is currently facing. Without such
support and commitment all such communications are not
possible. | |

3.4 Furthermore, SASSA requires NT to support both the new
approach and subsequent budgetary requirements {over the
MTEF period 2016/17 to 19/20} and approval thereof to
negotiate with suppliers along these lines. SASSA would also
benefit from the technical/financial support of an NT
appointed representative to form part of the forthcoming
negotiations with both the outgoing and future incoming
service providers.




From: Zane Dangor <zanedangor@me.com>

Subject: Summary of Agreement on Payment of Social Grants (CONFIDENTIAL}
Date: 25 January 2017 at 12:09:58 AM SAST

To: Bathabile Dlamini <dlaminibatha@gmail.com>

Cc: Abram Phahlamohlaka <AbramP@dsd.gov.za>, Sipho
<shezis@sirius.org.za>

CONFIDENTIAL
Dear Minister
[ hope all is going well in Addis.

This email is to give Minister a summary of decisions reached by the government
technical team on the payment tender. A mare detailed report that will be used
for submission to the Concourt will be completed by the latest on Friday this
week, by the SASSA team. This document would need to be presented to
Minister and then the Minister of Finance before anything is submitted to the
Concourt.

The government technical team was set up last weak, comprising senior
representatives from SASSA, DSD, National Treasury and the SARB. The
technical focused on developing an approach to ensure that grants are paid on 1
April 2017. Their brief was to develop a solution that offer the least risk {0 non-
payment. This meant also ensuring that a payment file is ready by 15 March
2017. Wis important to note that NT included its Head of Procurement in the
technical team. The technicai team developed 6 scenarios and used various
variables to assist ion the decision - making process. They technical team
presented this to the DGs of National Treasury and DSD, the CEO of SASSA
and the Deputy Governor of the Reserve Bank.

In the end and after robust discussions on the merits of each approach it was
decided that the best way forward was to extend the existing contract with CPS
by 12 months. This means that as a matter of urgency, we need to inform the
Constitutional court of this decision. This decision is only possible if it is
accompanied by a firm plan that will ailow us to end the contract with CPS after
12 months. The meeting concluded that the firm plan must unequivocally state
that we would use the national payment system as the bedrock for future
payments. In the Consoclidated Government Document on Social Security we
had committed to use the National Payment System as a means to cut
administrative costs. The use of the National Payment System would be based
on the open architecture mode! that would use all the institutions that have
banking licenses and part of the national payment system. This includes the Post
Bank and even banking cooperatives that may emerge in the future.

The next 12 months wold be used to develop the tools that SASSA requires to
ensure that it is in control of the process. This would include work done to set up

7



a special account that would run across all the payment institutions, the
establishment of a corporate account and regulations to limit deductions. During
this time a separate tender would be dane to ensure that cash payments are
done for beneficiaries that get paid through cash. This will include assessment of
the Post Office to be a key institutional partner in the payment of cash. The use
of the NPS and open architecture would over a short period of time result in the
numbers accessing their money through cash being reduced. The details of this
will worked out over the next 16 months, from now till end of March 2018.

in order to ensure the continued support and partnership of the NT and the
SARB, the technical team set up last weak will continue to lead the work in
towards this solution. The government partners will aiso defend the decision
made and ensure that the necessary deviations are done 1o ensure that we can
extend the contract with CPS for the next 12 months. However, this partnership
and buy-in is based on the firm plan being as | have outlined above and the
continued government technicat task team led by SASSA.

In the meeting | stressed that we cannot go and explain this decision to the
ConCourt and atso parliament if SASSA continues to be ambivalent on using the
National Payment System (NPS) and the Open Architecture model. Thadto
work hard to persuade the SARB and NT to continue their support when it
emerged that SASSA had provided Minister with briefing notes for a discussion
with the Minister of Finance that was quite hostile to the idea of using the
National Payment System and the Open Architecture model, despite the work
that was being done by the technical team comprising senior staff of the NT,
SAREB, DSD and SASSA. Hence in the meeting | needed 1o raise that fact that
we could not use the kind of arguments used by the SASSA work-streams that
compiled that briefing notes. The NT impressed on al! of us, but particularly
SASSA to ensure that the only document that was produced for consideration by
Minster is the one that was worked on by the technical team and as agreed by all
4 institutions today. There is a sense that at times parallel documents prepared
by the work streams were being produced and that this was not helpful.

The need to retain the participation and support of the SARB and NT is important
as we manage the process over the next few weeks. Getfting them to support us
and even agree to negotiate with CPS on the financing issue for the extension
was not easy and we need to maintain that support as we go forward.

I am writing this email to Minister and including only Sipho and Abram in the mall,
as | am of the view that Mr. Shezi, myself and Minister must in the first instance
meet as soon as possible to discuss the political management of this, now that
we gotten to the point that even the SARB and the NT have agreed that the best
way forward for 1 April 2017 is through a 12 month extension to CPS.

Regards

Zane




PAYMENT OF SOCIAL GRANTS BY THE

SOUTH AFRICAN SOCIAL SECURITY AGENCY

MEMORANDUM

SUSANNAH COWEN
MKHULULI STUBBS

HANNINE DRAKE

Instructed by

TIM SUKAZI OF TIM SUKAZT INC.

CHAMBERS, JOHANNESBURG

5 OCTOBER 2016

7



INTRODUCTION

1. We are instructed to advise our client, the South African Social Security Agency
(“SASSA™), on matters relating to the lawfulness of SASSA’s plan for the provision of
social grants after 31 March 2017, In Allpay 2,' SASSA was ordered to run a new tender
process with certain conditions attached, but was permitted to continue to receive the
relevant services from its current nationwide grant administrator, Cash Paymaster Services
(Pty) Lid (“CPS”), in the interim. During this period, the declaration of invalidity of the
agreement with CPS was suspended. It was envisaged that a new service provider would
be in place or that SASSA itself would provide the service by the time that SASSA’s five-
year contract (“Contract”) with CPS came to an end. SASSA ultimately opted for the latter
route after no compliant tenders were received. However, we are instructed that it has now
become clear to SASSA that it is not possible to achieve this plan, especially not by 31

March 2017.

2. We have been requested, together with Wim Trengove SC, to furnish an opinion on various

issues. This opinion will follow in due course. Amongst the i1ssues that we have been asked

to consider are the following:

441} ordet at Allpay Consolidated Investment Holdings (Pry) Lid and Oiliers ¥
South Africen Sécial Security Agency (No 2} 2014 {63 BCLE 841 (CCY par 78,




2.2, Second, whether SASSA is in any event obliged to report to or otherwise approach the

Constitutional Court; and

2.3. Third, on the assumption that it is not possible to pay social grants after March 2017
without concluding an interim arrangement with CPS, how to approach negotiations
and the conclusion of an agreement with CPS for services after 31 March 2017 in a

lawful manner.

3. The purpose of this memorandum is to provide preliminary advice pending the provision
of the opinion referred to above. The purpose of this advice 1s to emphasise the urgency
and priority with which SASSA should be attending to adequate and detailed planning for
the post March 2017 regime. In short, SASSA will very soon be facing the real likelihood
that it can neither comply with crucial constitutional obligations nor provide social grants
lawfully. The legal consequences are, for obvious reasons, serious and threaten the state’s

ability to pay grants and thereby the state’s ability to realise the important constitutional

rights that it is enjoined to give effect to.

EOniE piow Tt instriictin
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5. While we express prelininary views in this memorandum, nothing should be treated as a
final view on the issues at this stage, which will be provided when the opinion referred to

above is supplied and is subject to our further instructions.’

6. This memorandum deals with the following 1ssues:

6.1. First, we shall briefly set out certain relevant information provided to us.

6.288econd, we shall comment on information provided to date relating to SASSA’s

proposed way forward which in our view, and on the information supplied, lacks the

necessary detail and urgency to satisfy a court that SASSA is acting lawfully, We

* We point out too that the authors of this memorandum are apprised to a different extent of the underlying factual
position. Only Cowen and Drake have attended the consultations. Stubbs came on brief subsequently and only
on 30 September 2016, and has yet to receive a full set of papers. Accordingly, whilst he agrees with the broad
conclusions set out herein, his knowledge and understanding of the facts and prior consultations held with SASSA
and its legal representatives is necessarily attenuated.



highlight the importance of SASSA’s urgent prioritisation of information gathering,

more detailed planning, tender design and negotiations with CPS.

6.4. Fourth, we shall address the serious concern that SASSA is facing a breach of its

constitutional obligations and the importance of avoiding, alernatively limiting,
conduct that carries significant legal exposure. In doing so, we discuss the urgency
with which a technical and business solution must be finalised and the importance of
acknowledging limitations that are apparently impeding SASSA’s ability to implement

a reasonable plan.

6.5. Fially, we shall summarise our conclusions in respect of the matters that SASSA

needs to prioritise in the circumstances.

FChdr Ain
Tpirmon
5-Op & Septedibiet 2016 {Ratigewave, fethical ddvisbrs and project thahagement
Beptember 2016 (Z Mvulane, SASSA project manager apd T Sukazi) afd 26 Seplé
Fangewave and T Sukaziy ‘Wehave nof all bee involved in thesé consultations.




FACTUAL BACKGROUND
8. We limit the factual background to this memorandum for the sake of brevity:

8.1. Our advice, as we have said, is required in light of the developments since the
Constitutional Court’s order in Allpay 2. In the latter decision, SASSA was ordered to
run a new tender process with certain conditions attached.” The order in 4llpay 2

further provided for the following:

8.1.1. Suspension of Invalidity: The declaration of invalidity of the Contract was

suspended pending SASSA’s decision to award the new tender. Should
no tender be awarded, the suspension would be extended to 31 March

2017; and

¢ We do not mean to suggest by using the descriptor “Firm Plan’ that there is no room for flexibility in such a plan.
A constitutionally compliant plan does have room for a reasonable amount of flexibility. In our view however the

current plans lack sufficient determinacy.

? This order followed upon the Constitational Court’s prior finding that the Contract was invalid.



8.1.2.  Supervision Order: SASSA was ordered to file quarterly reports with the

Court until the end of the tender process. Should the tender not be awarded,
SASSA was to file a report with the Court setting out “all the relevant
information on whether and when it will be ready to assume the duty to
pay granis itself”. At the time, representations were made fo the
Constitutional Court to the effect that SASSA intends to take over or ‘in-

house’” CPS’ functions from | April 2017.

8.2. SASSA conducted the new tender process ordered by the Constitutional Court and
submitted its quarterly reports to the Constitutional Court. No compliant bids were
received, placing SASSA back on the road to ‘self-administration’ and having the
effect that the suspension order now extends to the end of the initial Contract period,

31 March 2017.

8.3, The decision not to award the tender was made by the CEO of SASSA on 15 October

2015.

8.4. On 5 November 2015, SASSA filed the required report with the Constitational Court,
setting out ifs plan to assume the duty to pay grants itself at 31 March 2017
(“the Progress Report”).  The Constitutional Court issued an order in response, which
states that the Constitutional Court had considered the Progress Report, found that it
complied with its order in A/lpay 2, and discharged the Court’s supervisory jurisdiction

(“Allpay 47)2

§ Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chigf Executive Officer of the South Afvican
Social Security Agency (Order dated 25 November 2015).



8.5. Our advice is sought in light of SASSA’s inability to abide by the Progress Report.
Although the Progress Report contemplated that compliance with the time frames
would depend on various consultations, as we understand our instructions, the mability
to abide by the Progress Report does not arise, or at least does not solely arise, from

the issues identified as being contingent on the outcome of further consultations.

8.6. We are instmcted, and we assume, that the timelines in the Progress Report, though
they were furnished in good faith, did not take proper account of technical difficulties
and of an absence of capacity and skills within SASSA. As a result, we understand that
the timelines are unrealistic and cannot be met. Per our instructions, no person
(whether SASSA, another service provider, or a combination thereof) will be in a
position to take over CPS’ functions on 31 March 2017, when the suspension period
ends. SASSA is now seeking to revise and implement the plan in the Progress Report
but while it has a reasonable sense of what its end-goal is, it is yet to commit to a clear

way forward and how to get there. !




HIGH LEVEL COMMENT ON THE DRAFT REPORTS

9. As stated, the decision not to award the court-ordered tender was made on 15 October 2015.
Almost a year later, SASSA has no finalised and approved plan for the payment of grants

after 31 March 2017, and it is even further from operationalising such a plan in the

remaining six months before the guillotine falls on the current Contract,

11. We briefly deal with certain aspects of each of the draft reports (“the First and Second Draft

Reports™).

12.1.




12.2.  The First Draft Report also lacks detail on what the proposed plan in fact entails
and how the proposed plan is to be implemented. It further identifies a number of
potential constraints but does not explain sufficiently what these constraints might

be or how contingencies are to be catered for.

12.3. Dates and time periods are important markers 1n an explanation of the specifics of
a plan, including detailing the steps taken (if any) to date to implement the plan as
well as the steps taken (if any) to accelerate the design, approval and
implementation of SASSA’s new plan with reference to the looming 31 March 2017

deadline. The First Draft Report does not demonstrate the required specificity in

this regard.

Such delays contribute in important ways to what appears to be an

imminent breach by SASSA of its constitutional duties to pay grants pursuant to lawful

® We are instructed that it took longer than expected to bring the current work streams on board. It is unlikely
that this explanation will serve to justify delays in planning of the sort that have ensued.



14.

15,

16.

contractual arrangements that are compliant with section 217 of the Constitution. We

revisit this concern below.

We were furnished with the Second Draft Report on 28 September 2016. The Second Draft
Report contains headlines with projected time frames and, according to our understanding,
is meant to represent a scenario whereby SASSA goes out on ‘full tender’ through ten
different tenders over a number of years. Similarly to the First Draft Report, the Second
Draft Report, among other things, lacks specifics, does not contain adequate descriptions
of what is envisioned, does not adequately address variables and contingencies that may
mmpact on the plan and importantly, does not explain why the plan cannot be rolled out
within a shorter timeframe. The latter issue is important not only because of the importance
of the constitutional duty to pay social grants but because of the additional legal exposure
SASSA faces if it does not seriously seek to limit the scope and duration of its intended

non-competitive agreement with CPS.

In sum, it appears at least on the information supplied to us that the Second Draft Report is
less a ‘plan’ (which meets the requirements that a Cowrt scrutinising it would expect) and
more a ‘plan to create a more detailed plan’. What is required at this stage is the detailed

plan itself. ' The urgency of this cannot be overstated.

It is a Firm Plan, and thus an understanding of what is and is not practically possible from
a technical and business perspective, that should drive SASSA’s process in resolving this
procurement transition. What 1s apparent infer alia from both the First and Second Draft

Reports is that SASSA will not be in a position to implement any handover from CPS on

1]

We are mindful that such a plan may exist but has not been provided to us yet or fully reduced to writing,



31 March 2017. We are instructed that SASSA as a result views an interim, non-

competitive agreement with CPS as being unavoidable.

AN INTERIM, NON-COMPETITIVE AGREEMENT WITH CPS WILL BE

VULNERABLE TO LEGAL CHALLENGE

1 See Treasury Regulation 16A6 .4 to the Public Finance Management Act | of 1999, which permits Schedule 3A
public entities to follow a non-competitive process if it is “impractical” to invite competitive bids and provided
that the reasons therefore are recorded.




18. SASSA should further and at this stage proceed on the assumption that it will at the very

least be advisable (and possibly necessary) to file a supplementary progress report with the

Constitutional Court, as soon as possible, in order to clarify to the Court —

18.1.

18.2.

18.3.

18.4.

that the Progress Report cannot be implemented,

the reasons for this and for a change in plan;

the detail of the new, Firm Plan; and

the parameters of the new agreement with CPS, including steps taken to limit the

duration and scope of such an agreement.

19. 1t is imperative that SASSA as an organ of state must be in a position to provide a good

faith explanation for its current position. The explanation, in tum, will have ramifications

for the extent of legal risk SASSA is exposing its entire grant payment system.

SASSA IS AT RISK OF BREACHING ITS CONSTITUTIONAL OBLIGATIONS

20. SASSA bears a constitutional obligation to ensure that grant payments continue to be paid

uninterrupted. On the instructions we have, SASSA is at imminent risk of breaching this

obligation. The absence of any certainty about what will happen afier March 2017 1s a

matter for serious concern. The issue of the imminent expiry of beneficiaries” SASSA

cards is but one example that highlights this risk.



Card Expiry and Issuance

20.1. The card expiry issue can be summarised as follows: The cards were issued in 2012
by CPS, which contracts in this regard with Grindrod and Mastercard.!? The expiry
date on the cards is December 2017, CPS currently holds the keys to the cards (the
keys being necessary in order to enable the use of the cards) until the end of the
Contract, on 31 March 2017. CPS can extend the life of the keys as part of a new
agreement until 31 December 2017, which is the expiry date enabled by Mastercard
as well as the date printed on the cards. CPS has advised SASSA that it is possible,
in principle, to extend the life of the existing cards for up to two years beyond
December 2017 (i.e. December 2019), with Mastercard’s consent. CPS further
advised that Mastercard will in turn require consent from the South African Reserve

Bank (“SARB").

20.2. SASSA currently has no agreement in place with a service provider to replace the
cards by or before its expiry in December 2017, let alone the expiry of the agreement
with CPS i March 2017, No tender or other procurement process has been initiated
to date to ensure that new cards will be distributed before December 2017. SASSA
also does not have confirmed and updated market information on how much time it
would take to distribute new cards to all beneficiaries. Based on historical
experience, however, we are instructed that SASSA estimates that the physical
production and rollout of the cards alone could take about a year, tender process

aside. On this basis, SASSA’s understanding is that it is now probably too late to

21t is not clear to us whether the contract with Mastercard is with CPS or with Grindrod.
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22.

20.4.2. The second possible practical solution is for SASSA fo seek to extend the
keys of the existing cards on agreement with CPS, Mastercard and the
SARB for up to two more years, notwithstanding the stated expiry date on
the card itself. We understand that SASSA is still investigating the
viability of this option, and again have no instructions regarding whether
CPS would do this and on what contractual terms. '

We have not been provided with an explanation as to why the issue of the card extension

was not adequately addressed earlier, for example, a year ago when the decision was made

not to award the tender. The issue appears to be foreseeable, and it seems likely if not

inevitable that reasons for this will have to be provided in due course. The absence of a

Firm Plan to address the replacement and/or extension of the cards seriously threatens

SASSA’s ability to pay beneficiaries on time and in line with its constitutional obligations.

The Road to Minimising Legal Exposure through Technical Selutions

It is imperative that SASSA limits its legal exposure to all extents possible. Legal exposure
invites legal challenge, creates contractual uncertainty, threatens the fulfilment of
constitutional obligations to the serious detriment of beneficiaries and will in turn generate
significant adverse political consequences for SASSA. While it may (or, on present
instructions more likely) may not be possible to avoid the conclusion of an interim
agreement with CPS that is vulnerable to legal challenge, all reasonable steps must be taken
to limit the scope and duration of such an agreement. There will be different ways of

achieving this practically and once the practicalities are clear, contractually.

'3 We are instructed that CPS will be co-operative.
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24.

25.

In this regard, SASSA’s finalisation and approval of a Firm Plan to procure grant
administration and payment services for its beneficiaries should primarily be driven by
technical and business, not legal, solutions. It 1s only once a technical and business solution
and its planned rollout is finalised that we shall be in a position to provide advice about

how best to approach procurement decisions and any reporting to the Constitutional Court.

What is clear, however, is that the answers to these technical and business questions are
urgently required and are not currently to hand. Insofar as anyone responsible entertains
the belief that due to the importance of paying social grants one way or another, illegality
will be condoned by the courts, this view should be jettisoned. This is not in our view the
way that SASSA must proceed in view of its constitutional obligations to pay social grants

and to comply with section 217 of the Constitution.

Acknowledging Limitations

The First and Second Draft Reports illustrate the need for SASSA to assess and revise
frankly what is and is not practical with respect to implementation at this late stage. As
SASSA finalises its plan, it is also important to assess whether the message given to the
Constitutional Court and the public that SASSA intends to take grant payments ‘in-house’
is leéaliy accurate. On the information to hand it appears that what is contemplated is that
SASSA will have greater control over data, beneficiary account systerms and key

relationships. However, SASSA will still be embarking on very extensive procurement




processes and for this purpose, will conclude agreements with third parties in respect of

core grant payment and related functions.'®

THE WAY FORWARD

26. In our view, SASSA needs to prioritise, as a matter of extreme urgency, the necessary
processes before we can provide important aspects of the legal advice requested. This

includes:

26.1.  Updated information on what potential service providers may be able to provide in

an interim period need to be collected and confirmed.

26.2. SASSA’s Firm Plan must be finalised and tender specifications must be drafted as

a maiter of priority with a view to commencing tender processes as soon as possible.

26.3. Negotiations with CPS on the terms of an interim agreement, if truly unavoidable,
must start as soon as possible and must be conducted with a view to linmting its
duration and scope as much as possible. In this regard there are apparently different

ways of achieving this that should be explored.

27. It should be borne in mind that any aspect of the finalisation and implementation of the
Firm Plan and any non-competitive CPS agreement will reach the public, whether through
disclosure to the Constitutional Court, as part of future litigation by or against SASSA

and/or as part of journalistic investigations.

16 Reference has been made to the idea of co-sourcing. This does not alter the legal position that extensive
outsourcing is required and material features of the delivery of social grants are not being bought inhouse.




28. The importance and urgency of a clear, practical and realistic Firm Plan and rapid
implementation thereof cannot be overstated. While we will proceed in the interim to
prepare the opinion referred to above to the extent possible, it is only once the processes
above are further down the line and there is a Firm Plan that we will be in a position to
provide specific advice on how to engage with the Constitutional Court and to proceed with

tender processes relating to any interim arrangement with CPS.

SUSANNAH COWEN
MEKHULULI STUBBS
HANNINE DRAKE

Chambers, Sandton
5 October 2016



From: Brenton Van Vrede <BrentonV@dsd.gov.za>

Subject: Fwd: Fw:

Date: 18 January 2017 at 1:.07:05 PM SAST

To: Zodwa Mvulane <zodwamv@sassa.gov.za>

Cc: Raphaahle Ramokgopa <RaphaahleR@sassa.gov.za>, 'Dumisa Magwaza'
<tkzie@yahoo.com>

Good morning,

The DG asked me to send you this proposal to consider as an
alternative to contracting CPS for the interim period. While we support
SASSA's plan, we are of the view that directly contracting CPS in any
form will bring the entity into disrepute. We thus request that you
consider this option and how it can be aligned to the ling term
objectives of SASSA's payment plan.

Regards Brenton

This email was sent using a cellphone and may contain shorthand,
strange auto corrects and typos. If anything doesn't make sense,
please clarify with the sender.

From: Brenton Van Vrede Sent: Wednesday, 18 January, 13:03
Subject: Fw:  To: Brenton Van Vrede

Sent from Windows Mail

From: Brenton Van Vrede
Sent: Wednesday, 18 January 2017 09:17 AM
To: hrentonvEddsd.aov.za

Sent from Windows Mail



Emergency plan for ensuring social grant payments in a cost effective manner

at the end of the current contract.

Background

A Ministerial Advisory Committee was appointed by the Minister of Social
Development to interrogate the shortfalis of the current system, investigate the most
suitable payment system and recommend options that can be adopted for South

Africa. A report was developed and shared with SASSA.

The Committee recommended that the payment system be developed in-house. It
was further recommended that the work streams be established by SASSA to facilitate

the insourcing process.

Some of these work streams were appointed towards the end of 2016. The work
streams have since then fleshed outthe advisory committee’s proposal and developed
a project plan and preliminary costing for the proiect. Unfortunately it has now become
clear, that due to the late start of the work streams, it will not be feasible for SASSA to

insource the payments function by 1 April 2017. .

In November 2016, the Director General of the Department of Social Development,
noting the enormous risk to Government, if SASSA were able to meet the publically
announced deadiine for insourcing by 1 April 2017; undertook to consult with the
National Treasury, the South African Reserve Bank, the banking industry, etc., to
develop a backup plan that would have minimal disruptions, should SASSA not be
able insource the payment function by 1 April 2017. This document seeks to outline

this proposal.
Key to the proposal are the following:

1. The Constitutional Court declared the current payment tender awarded to CPS
invalid; however suspended this invalidity to 31 March 2017.

2. Legal advice suggesting that any extension of the invalid contract, in whichever
form, will be adverse.

3. Utilising the emergency provisions of the PFMA will require severe

consequence management to avoid bringing the institution, and the executive



head, into disrepute. SASSA had 5 years to plan for this, and not being ready
cannot be classified as an emergency, unless management incompetence is
declared and the necessary sieps are taken. New management would then be
able to {reat the situation as an emergency.

4. SASSA cannot afford a fee increase. Any fee increase will result in the
organisation going into overdraft and negatively hamper their other programs,
as cuts will need to be made to fund the higher fees.

5. Utilising the open architecture of the NPS is preferable

6. Moving towards the biometric standard approved by the SARB, as opposed to
a proprietary system is preferred; however the current use of biometrics need
to be maintained (i.e. not abandoned).

7. The Post Office will play a key role in the new payment system
Proposal: Using the banking infrastructure to pay grants

It may not be the ideal model for SASSA, however given that SASSA does not have
much leverage or time to negotiate, it may be their only option left. When the current
tender was issued, it explicitly stated that it wanted to expand banking services by
developing these services for the unbanked. This proposal suggests that SASSA
should use the system they developed to pay grants on 1 April, independent of CPS
whom they contracted to develop the system. While the contract with CPS may be

found to be invalid, the system that was developed is still there, and can be used.

At present, all Social Grant beneficiaries have bank accounts (albeit the majority are
at one bank). Whether they withdraw cash at a pay point managed by CPS, or at a
merchant, atm, etc., these withdrawal take place from a bank account. Thus all SASSA
needs to do is fransfer beneficiaries grant money into their bank accounts every
month. This function is currently performed by CPS but can easily be taken over at
minimal cost by SASSA. SASSA performed such a function before, and can easily do
it again. There is thus no need for extending an invalid contract or procuring
emergency payment provisions. The obligation to ensure that beneficiaries can access
their money in their bank accounts, even in remote areas, will thus shift to the banks.
(if any bank fails in this obligation, SASSA will then be able fo step in, and utilise

emergency provisions).




Considering that 99.9% of grant beneficiaries currently hold bank accounts at Grindrod
Bank, both the Deputy Governor of the SARB and the DG of DSD met with the
Directors of Grindrod Bank to assess their readiness to perform this function, which
includes servicing remote areas. Grindrod will have to ensure that they have
infrastructure, or a service provider who can supply the infrastructure, so that their
clients can access their accounts. Grindrod Bank has expressed their ability to do this
in writing. Further discussions will however be needed, to ensure that social grant
beneficiaries are protected. Given that there is only two months left, these will have to

begin immediately, if this option is pursued.

The SARB’s preferred model is to have all banks participate in the payment system,
however given the immediate challenge they are open to the idea of using one bank

(the current bank) and then, within a short space of time, bringing in other banks.
Subsidising banking fees

SASSA will need to subsidise the bank fees for social grant beneficiaries. Two options
can be used to subsidise bank fees. We can simply add the subsidy to the Grant, and
beneficiaries will then pay their own fees. However we'd then have no influence or

control over these accounts. Existing legislation may also not allow us to do this.

Alternatively, SASSA could issue an expression of interest for banks to participate in
providing banking services to SASSA beneficiaries from 1 April (or at any point in the
future.) Grindrod being the most ready will continue providing banking services, and

other banks will join when they ready.

Deductions will continue to be a challenge, a.nd we will need to introduce a “limited
banking service account”. However this will probably have to be in a phased manner,
for example, all new accounts with immediate effect, and 1-2 year transition for existing
accounts. Banks will have to integrate their services with SASSA to allow for a

common entry point for opening and guerying accounts.

The SARB supports the notion of a limited account and is willing to use their influence
to ensure that it happens. These accounts will also need to adopt the new biometric
standard of the SARB and be phased in over a period of about two years. The

biometric standards used on the current Grindrod account will continue to be used in

AP



the interim, but will need 1o be adapted to the approved biometric standard for banks
within the same fime period. Subsidy levels may have to be different for rural and

urban areas, given the lack of infrastructure in rural areas.

For urban areas, competition should be enough amongst banks to keep them in line.
For rural areas though, Grindrod will have a monopoly and could exploit beneficiaries
(or government). It will thus be important for Government to support a competitor as
an alternative for rural areas (in particular). The post office, as a government
institution, with a mandate to service all areas (as a matter of public interest), is best
positioned to provide this competition. it will be important for SASSA to have this

alternative up and running in about a year.

SASSA will lose control over the payment system (as it is now in the open space of
the NPS) and will have to maintain good working relations with the SARB to ensure
that they act in best interest of social grant beneficiaries. Litigation and adversity is still
likely, however given the limited need for contracts, there is less chance of it being

successful.

This option will provide SASSA with the time it needs to continue developing its ideal
payment system. It will prepare the NPS to adopt and roll-out biometrics which will
enable SASSA, and other social security institutions to interface Wifh. It will also
expand the infrastructure of the NPS to remote areas allowing other social security
institutions and other government and non-government transactions to take place in

these areas, which may have a positive spin off on local economic development.
Risks that need to be managed.

The payments contract ends on the 31 March 2017, however the actual cheque cards
expire in December 2017 — making them useable on any system linked to the NPS.
MASTERCARD has given their assurance that on the 1 April 2017 all cards will stili be
operable. They've even suggested that this date can be extended further, however
communication with vendors need to be managed (as the expiry date physically
printed on the card may be different from the extended date).

For the biomeltric system, predominantly used at cash pay points, these cards will

expire on 31 March 2017. Approximately 3 to 4 million people make use of this system,




and may not have the alternative pin activated on their card (thus they will not be able
to use the NPS infrastructure). These encryption keys too can be extended
automatically over the next few months when beneficiaries draw their cash, however
an agreement needs to be reached with CPS as their proprietary system is used for
these payments. These keys can be extended quite simply when the beneficiary
inserts their card into the machines at the cash pay point. CPS however may want to

charge an additional fee for this service.

For Grindrod Bank to be able to service all their clients, they will have to rely heavily
on their relationship with NET 1 and their existing infrastructure. Without NET 1,
Grindrod Bank would not have the capacity to provide services to its clients and
Government (including the SARB) will need to step in to prevent a national crisis as

well as to ensure the stability of the NPS.

The current court case may have an impact on this proposal, depending on how the
judge lays out his judgement. DSD has made arguments that Grindrod was nothing
more than a sub-contractor of CPS and that their bank accounts are part of the
payment tender. A judgement may impact the validity of this proposal. Judgement has
not yet been made, and we may be able to approach the court with a settlement.
Considering that criminal charges may be pursued pending the outcome of this case,
the directors of both NET1 and Grindrod Bank may be eager for a settlement. To some
extent this could mitigate some of the risk raised in the paragraph above.

Given the limited time left, it may not be possible for SASSA to successfully issue and
expression of interest or for the banks to respond in a meaningful way. Any further

delays need to be avoided.



