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Dear Sir

DEMOCRATIC ALLIANCE AND TWO OTHERS / P DE LILLE
1. We write on behalf of our client, the Democratic Alliance (DA) in response to your application under case number 2153/18.  This letter is written with prejudice.  It and your response will be placed before the court seized with this matter.
2. We write to afford your client an opportunity to withdraw her application which appears to have been launched with a misunderstanding of the relevant facts and law.  While these issues could be raised to defend your application, the DA does not wish to incur unnecessary legal costs, or to engage in what will be highly public litigation that, whatever the outcome, will be damaging to the Party and the City.  We have therefore been instructed to afford your client an opportunity to reconsider her course of action.
3. Each of the three substantive prayers your client seeks is unfounded.

Prayer 2.1

4. Your client seeks an order restraining the members of the DA’s Caucus in the City from participating in the upcoming motion of no confidence in your client “other than on the basis that each member of the DA Caucus shall be free to vote for or against the motion in accordance with the dictates of his or her own conscience.”  As was made clear to you in our letter of 6 February 2018, that is exactly the DA’s position.  The decision taken by the FedEx and by Caucus was that the motion should be introduced and voted on, not that its members should vote in favour of the motion.  
5. To the extent that the recent emails from the Chairperson of the Caucus may have caused any confusion, we wish to make it absolutely clear that it is the position of the DA, including the Caucus, that every councillor must vote in accordance with his or her own conscience.  That is consistent with regulation 6.7 of the Caucus’ rules which you challenge in Part B.  The rule makes it plain that members are not required to follow a decision of caucus where the Party has decided to afford members a free vote.  This motion is such an instance.

6. Accordingly, there is no basis for the order you seek in prayer 2.1 as that is already the DA’s unequivocal position.

Prayer 2.2
7. This prayer is directed at the Speaker and the City.  However, it plainly affects the DA and its members.  The DA will therefore oppose the grant of the relief on the simple basis that it is premature.  In UDM v Speaker of the National Assembly the Applicants sought similar relief pre-empting the decision of the Speaker.  The Constitutional Court refused to grant the relief because it violates the separation of powers.  In the Chief Justice’s words:
“[N]o legal basis exists for that radical and separation of powers-insensitive move.  The Speaker has made it abundantly clear that she is not averse to a motion of no confidence in the President being decided upon by a secret ballot.  She only lamented the perceived constitutional and regulatory reality that she lacked the power to authorise voting by secret ballot.  Meaning, now that it has been explained that she has the power to do that which she is not averse to, she has the properly-guided latitude to prescribe what she considers to be the appropriate voting procedure in the circumstances.

… It would thus be most inappropriate to order the Speaker to have the motion of no confidence in the President conducted by secret ballot, as if she ever said that she would not do so even if she had the power to do so and circumstances plainly cry out for it.  To order a secret ballot would trench separation of powers.” 

(paras 92-3)

8. Precisely the same is true here.  Neither the Council nor the Speaker have indicated that they are averse to holding the motion by secret ballot.  The Council is the body tasked with taking that decision.  It must be permitted to do so.  If your client is unhappy with whatever decision is taken, her remedy is to review it after it has been made, not to pre-empt the decision.
9. As we stated in our previous letter, the DA does not believe a secret ballot is necessary as it has afforded its members a free vote.  But it has not and will not instruct its councillors how to vote on that question.  They have a free vote both on the merits of the motion, and on whether it should be conducted secretly or openly.

Prayer 2.3

10. Your client seeks to interdict and restrain the office bearers of the DA’s federal and provincial executive “from influencing members of the DA Caucus on the manner they should vote in respect of the motion.”  We have advised our client that there is no legal basis for such an order.
11. First, your client seeks to interdict specific individuals, presumably on pain of contempt of court if they breach the order.  Yet your client has not cited any of the office bearers of the Federal or Provincial Executives whose speech and conduct she seeks to interdict.  On that basis alone, the prayer is unsustainable.
12. Second, there is no basis to prevent any person from “influencing” DA councillors.  All people – members of the public, journalists, and DA office bearers – are constitutionally entitled to seek to influence elected representatives.  That right is even stronger in the context of an important motion such as the present.  There is no legal basis to prevent them from doing so.  Nothing in the UDM v Speaker judgment prohibits political parties from “influencing” their members how to vote.  
13. If your client’s concern is that the DA will discipline or threaten its councillors, I repeat the clear undertaking given in our letter of 6 February 2018: The DA will take no disciplinary steps against any DA councillor no matter how they vote.  The DA and its office bearers will not threaten any councillor with adverse consequences, or take non-disciplinary adverse action against any councillor based on how they vote.

Conclusion

14. In all the circumstances, the application cannot succeed.  The DA has made it abundantly clear that there will be an absolutely free vote on both the motion of no confidence, and on whether or not that motion will occur by secret ballot.  Your client’s fate will be decided by a free vote of the councillors of the City of Cape Town, not the DA.
15. If your client persists with Part A of her application, the DA will seek a punitive costs award against her on an attorney and own client scale for abusing the court’s process with pointless litigation.
16. If your client withdraws Part A of the application, the DA will seek no costs against her.
17. Kindly provide us with your client’s response by no later than 15:00 on Friday 9 February 2018.
18. All our client’s rights remain reserved.

Yours faithfully
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