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(i)

(iii)

(iv)

(V)

Executive Summary

This is my report issued in terms of section 182(1)(b) of the Constitution of
the Republic of South Africa, 1996, and hereby published in terms of section
8 of the Public Protector Act, 1994.

The report relates to an investigation into allegations of procurement
irregularities and maladministration relating to the improper awarding of
Tender no. ZNB 9281/2012H to Mzansi LifeCare and Mobile Satellite
Technologies (MST), the improper awarding and extension of contracts to
Meditech SA by the KwaZulu-Natal Department of Health (the Department)
and the conflict of interest between the Department, and Dr JM Poo (Dr Poo).

The initial complaint was lodged with my office on 23 June 2015 by
Honourable Ncamisile Jericho Nkwanyana, an Inkatha Freedom Party (IFP)
KwaZulu-Natal Member of the Provincial Legislature (MPL). A second
complaint was received from the Democratic Alliance (DA) KwaZulu-Natal
MPL, Honourable Imran Keeka on 05 August 2015.

A further complaint was lodged with my office on 16 August 2016 by an
Anonymous Complainant, relating to the improper awarding and extension
of contracts to Meditech SA by the Department.

In essence the Complainants alleged that:

(a) The Department improperly awarded a tender to Mzansi LifeCare and
MST for the provision of Mobile units to the KZN Department of Health;

(b) The Department failed to establish if the amount paid for the Mobile units
was market-related and whether the cost incurred was justified as the

Mobile units were leased and not purchased outright;

(c) MzansilLifeCare, the company appointed by the Department for the supply
of the Mobile unit, was only registered on 29 May 2012, twelve (12) days

before the Department advertised the tender;



(vi)

(d) The Department had paid R61 million for four (4) Mobile units but only two

were delivered;

(e) The procurement processes followed by the Department in appointing

Meditech SA was improper;

(f) The process to appoint Meditech SA and extend the contracts resulted in

irregular expenditure being incurred by the Department; and

(g) There was a conflict of interest between the Department, Meditech SA and

Dr JM Poo (Dr Poo), as Dr Poo was an employee of the Department.

On analysis of the complaint, the following issues were identified to inform

and focus the investigation:-

(a) Whether the Department improperly procured the Mobile units under
Tender number ZNB9281/2012/H, and if so whether such conduct was
improper and amounted to maladministration and irregular and/or fruitless
and wasteful expenditure as contemplated by section 6(4) of the Public
Protector Act, 1994 and section 1 of the Public Finance Management Act,
1999.

(b) Whether the Department improperly procured and extended the services
of Meditech SA and if so whether such conduct was improper and
amounted to maladministration and irregular and/or fruitiess and wasteful
expenditure as contemplated by section 6(4) of the Public Protector Act,
1994 and section 1 of the Public Finance Management Act, 1999.

(c) Whether the Department failed to consider the conflict of interest that
existed between Dr. Poo a director in Meditech SA, when it appointed
Meditech SA and if so, whether such conduct was improper and amounted
to maladministration as contemplated by section 6(4) of the Public
Protector Act, 1994.



(vii)

(viii)

The investigation process commenced with a preliminary investigation,
followed by a formal investigation which was conducted through the
exchange of correspondence with the Department, interviews with officials
from the Department., as well as perusal of the relevant
documents/correspondence, independent research received, inspection in
loco as well and analysis and application of the relevant laws, policies and
related prescripts Section 7(9)(a) Notices were issued in terms of the Public
Protector Act, 1994 to the Department, Dr Zungu, and Dr Poo whom
responses thereto were received and considered. Dr Mtshali did not submit

any responses to the section 7(9) notice issued to him.

Having considered the evidence uncovered during the investigation against

the relevant regulatory framework, | make the following findings:-

(a) Regarding whether the Department improperly procured the Mobile
units under Tender number ZNB9281/2012/H, and if so whether such
conduct was improper and amounted to maladministration and
irregular and/or fruitless and wasteful expenditure as contemplated
by 6(4) of the Public Protector Act, 1994 and section 1 of the Public
Finance Management Act, 1999

(aa) The allegation that the Department improperly procured the Mobile units
under tender no. ZNB9281/2012/H, is substantiated.

(bb)

(cc)

The processes followed by the Department to lease and consequently
purchase the mobile units were improper and not in accordance with a
system that is fair, equitable, transparent, competitive and cost effective
in terms of Section 217 of the Constitution, and amounts to

maladministration in terms of Section 6(4) of the Public Protector Act.

The allegation that the Department consequently incurred irregular
expenditure and/or fruitless and wasteful expenditure is substantiated.

(dd) The expenditure incurred for both the purchase and consequently the

lease of the Mobile units amounts to, irregular expenditure as envisaged



(ee)

(ff)

(99)

(hh)

(b)

in Section 1 of the PFMA, and maladministration as contemplated by
section 6(4) of the Public Protector Act, 1994,

The expenditure incurred for the purchase of the Mobile units further
amounts to, fruitless and wasteful expenditure as envisaged Section 1 of
the PFMA, to an amount of R32 million, and maladministration as
contemplated by section 6(4) of the Public Protector Act, 1994, as
reasonable care was not exercised to ensure that the Mobile units that

were purchased complied with the relevant regulations.

Both the PFMA and the Treasury Regulations require of the accounting
officer of a department to establish and maintain a proper competitive
procurement system. The HOD as the Accounting Officer at the time
failed to act in accordance with the requirements of section 57 the PFMA,
National Treasury Regulation 8.1, 8.2 and 16A3.2 resulting in improper
conduct as envisaged in section 6(4) of the Public Protector Act, 1994.

The HOD further failed to take full responsibility and ensure that proper
control systems existed for the assets of the Department when the
Mobile units were purchased, as provided for in Section 38(1)(d) of the

PFMA resulting in financial loss to the Department.

The CFO and the HOD failed to ensure that the payments made to
Mzansi Life Care for both the lease and the subsequent purchase of the
Mobile units were approved and processed accordingly, and in line with
the responsibilities entrusted to them as provided for in Sections 38 and
57 of the PFMA and National Treasury Regulation 8.1 and their conduct
amounts to improper conduct as envisaged in section 6(4) of the Public
Protector Act, 1994.

Regarding whether the Department improperly procured and
extended the services of Meditech SA and if so whether such
conduct was improper and amounted to maladministration and

irregular and/or fruitless and wasteful expenditure as contemplated



by section 6(4) of the Public Protector Act, 1994 and section 1 of the
Public Finance Management Act, 1999.

(aa) The allegation that Department improperly procured the services of

Meditech SA, is substantiated.

(bb) The extension of the subsequent contracts, with substantial extension in

(cc)

(dd)

(ee)

(fF)

(c)

the scope of work, were also improper.

The Department improperly extended the 2001 contract and the
subsequent extensions with Meditech SA, and failed to ensure that the
procurement followed a process at is transparent, equitable and fair in
line with Section 217 of the Constitution and National Treasury
Regulation 16A3.29 (a) and amounts to maladministration and improper

conduct.

The expenditure incurred as a result of the irregular extensions amounts

to irregular expenditure as envisaged in section 1 of the PFMA, 1999.

By entering into the 2016 project with Meditech SA, the Department
failed to follow a process that is transparent, equitable and fair in line with
Section 217 of the Constitution and National Treasury Regulation16A3.
29(a) and amounts to maladministration and improper conduct in terms
of section 6(4) of the Public Protector Act, 1994.

The 2016 project to implement the licences, included and increase the
scope of work procurement of hardware at a substantial cost to the
Department and amounts to irregular expenditure as envisaged in
section 1 of the PFMA, 1999.

Regarding whether Department failed to consider the conflict of
interest that existed between Dr. Poo a director in Meditech SA, when
it appointed Meditech SA and if so, whether such conduct was
improper and amounted to maladministration as contemplated by
section 6(4) of the Public Protector Act, 1994



(aa) The allegation that the Department failed to consider the conflict of
interest that existed between Dr. Poo, a director in Meditech SA, and the
Department, when it appointed Meditech SA, is substantiated.

(bb) Although Dr Poo was not employed by Meditech SA when it entered into
the initial contract with the Department in 1988, he was employed with
the Gauteng Department of Health in March 2008, as a Sessional Doctor
and in March 2009 by Meditech SA. He became a Director in Meditech
on 22 May 2012.

(cc) Dr Poo’s conduct as an employee of the state is in contravention of
Regulation 13 (c) of the Public Service Regulation, 2016 that prohibits
and employees of the Public Service from conducting business with an
organ of state or to be a director of a company conducting business with
an organ of state, and creates a conflict of interest as defined by the

Directive on conducting business with the state.

(ix) The appropriate remedial action | am taking as envisaged in section
182(1)(c) of the Constitution is the following:

a. Regarding whether Department improperly procured the Mobile
units under Tender number ZNB9281/2012/H, and if so whether such
conduct was improper and amounted to maladministration and
irregular and/or fruitless and wasteful expenditure as contemplated
by section section 6(4) of the Public Protector Act, 1994 and section
1 of the Public Finance Management Act, 1999.

The MEC KZN HEALTH

(aa) Take cognizance of the findings regarding the conduct and
maladministration by the Department relating to the irregularities

mentioned in the report.

(bb) Ensure that the HOD considers the report and, where appropriate, acts

in terms of section 84 and as contemplated in section 85 of the PFMA.



(cc)

(dd)

(aa)

(bb)

(cc)

(dd)

(ee)

Ensure that the HOD considers the acts of maladministration and

‘improper conduct referred to in this report and takes appropriate

disciplinary action against the officials of the Department in respect of

their conduct referred to therein.

Ensure that the HOD through the Provincial Treasury to take steps to
recover the expenditure incurred by the Department as a result of

fruitless and wasteful expenditure for the “purchased Mobile Units"

THE HOD KZN HEALTH

Considers the report and, where appropriate, acts in terms of section 84

and as contemplated in section 85 of the PFMA;

Considers the acts of maladministration and improper conduct referred
to in this report and takes appropriate disciplinary action against the
officials of the Department in respect of their conduct referred to therein;

The HOD, through the Provincial Treasury evaluates the effectiveness
of the Department’s internal controls on Supply Chain Management
processes with a view to take corrective action to prevent a recurrence

of the improprieties referred to in this report;

The HOD reports to the Provincial Treasury and the Auditor-General,
particulars of the alleged financial misconduct and the steps taken in
connection with such financial misconduct, in terms of section 84 and as

contemplated in section 85 of the PFMA.

To ensure that prior to signing a formal contract or service level
agreement with a contractor, that such contracts or agreements are
legally sound to avoid potential litigation and to minimise possible fraud
and corruption. This must include legal vetting by at least the Legal
Services of the Department. Such contracts or agreements must be



(ff)

b.

(aa)

(bb)

(cc)

(dd)

actively managed in order to ensure that both the Department and the

service providers meet their respective obligations

The HOD through the Provincial Treasury to take steps to recover the
expenditure incurred by the Department as a result of fruitless and

wasteful expenditure for the “purchased Mobile Units”.

Regarding whether the Department improperly procured and
extended the services of Meditech SA and if so whether such
conduct was improper and amounted to maladministration and
irregular and/or fruitless and wasteful expenditure as contemplated
by section 6(4) of the Public Protector Act, 1994 and section 1 of the
Public Finance Management Act, 1999.

THE MEC KZN HEALTH

Take cognizance of the findings regarding the conduct and
maladministration by the Department relating to the irregularities

mentioned in the report;

Ensure that the HOD considers the report and, where appropriate, acts

in terms of section 84 and as contemplated in section 85 of the PFMA;

Ensure that the HOD considers the acts of maladministration and
improper conduct referred to in this report and takes appropriate
disciplinary action against the officials of the Department in respect of

their conduct referred to therein; and

Consider commissioning a forensic investigation into all Meditech SA
contracts with the Department since 2001, and take measures to
address any findings regarding systemic administrative deficiencies
allowing maladministration and related improprieties in its procurement

system;

10



(aa)

(bb)

(cc)

(dd)

(ee)

(aa)

THE HOD KZN HEALTH

Considers the report and, where appropriate, acts in terms of section 84

and as contemplated in section 85 of the PFMA;

Considers the acts of maladministration and improper conduct referred
to in this report and takes appropriate disciplinary action against the
officials of the Department in respect of their conduct referred to therein;

The HOD, through the Provincial Treasury evaluates the effectiveness
of the Department’s internal controls on Supply Chain Management
processes, with specific reference to the procurement of IT related goods
and services, with a view to take corrective action to prevent a recurrence

of the improprieties referred to in this report;

The HOD reports to the Provincial Treasury and the Auditor-General,
particulars of the alleged financial misconduct and the steps taken in
connection with such financial misconduct, in terms of section 84 and as

contemplated in section 85 of the PFMA,;

To ensure that prior to signing a formal contract or service level
agreement with a contractor must ensure that such contracts or
agreements are legally sound to avoid potential litigation and to minimise
possible fraud and corruption. This must include legal vetting by at least

the Legal Services of the Department.

Regarding whether the Department failed to consider the conflict of
interest that existed between Dr Poo, a director in Meditech SA, and
the Department, when it appointed Meditech SA, and if so whether
such conduct was improper and amounted to maladministration as
contemplated by section 6(4) of the Public Protector Act, 1994

The MEC GAUTENG HEALTH

Take cognizance of the findings regarding the issue of the conflict of

interest mentioned in the report.

11



(x)

(bb) Ensure that the HOD considers the report and, acts in terms of section 8
of the Directive on Conducting Business with an Organ of State and it's
regulations, that was issued by the Minister of Public Service and

Administration in January 2017.

THE HOD GAUTENG HEALTH

(aa) To take note of my findings in this report and act in accordance with his
duty to report contraventions in terms of section 8 of the Directive on
Conducting Business with an Organ of State and it's regulations, that
was issued by the Minister of Public Service and Administration in

January 2017.

d. THE DIRECTORATE OF PRIORITY CRIME INVESTIGATION

(aa) Consider this report and establish if any acts of impropriety identified
herein amount to acts of a criminal conduct in terms of the Prevention
and Combating of Corrupt Activities Act, 2004

MONITORING

The MEC and HOD must, within thirty (30) working days from the date of the
issuing of this Report and for approval by the Public Protector, submit an
implementation plan to the Public Protector indicating how the remedial action
referred to in paragraph (x)[a, b, ¢ and d] of this Report will be implemented.

In line with the Constitutional Court judgment in the matter of Economic
Freedom Fighters v Speaker of the National Assembly and Others;
Democratic Alliance v Speaker of the National Assembly and Others
[2016] ZACC 11, and in order to ensure the effectiveness of Office of the

Public Protector, the remedial actions prescribed in this Report are legally

binding , uniess set aside by a Court order.

12



REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF
MALADMINISTRATION AND PROCUREMENT IRREGULARITIES BY THE
KWAZULU-NATAL DEPARTMENT OF HEALTH

1.

1.1

1.2

1.2.1
1.2.2
1.2.3
1.2.4
1.2.5
1.2.6
1.2.7
1.2.8

1.3

2.1

INTRODUCTION

This is my report in terms of section 182(1)(b) of the Constitution of the
Republic of South Africa, 1996 (the Constitution), and section 8(1) of the
Public Protector Act, 1994 (the Public Protector Act).

This report, specifically the findings therein, are submitted, in terms of section

8 of the Public Protector Act, to the following people:

The MEC Health KZN;

The MEC Health Gauteng;

The KZN Provincial Treasury;

Dr SC Tshabalala, the HOD, KZN Department of Health;

Dr SM Zungu the erstwhile HOD, KZN Department of Health;
Dr Mtshali; the former HOD, KZN Department of Health;

Dr JM Poo of Meditech SA; and

The Complainant, Anonymous.

The report relates to an investigation into allegations of procurement
irregularities and maladministration regarding the improper awarding of
Tender no. ZNB 9281/2012H to Mzansi LifeCare and Mobile Satellite
Technologies (MST), the improper awarding and extension of contracts to
Meditech SA by the KwaZulu-Natal Department of Health (the Department)
and the conflict of interest between the Department, and Dr JM Poo (Dr Poo).

THE COMPLAINT

The initial complaint was lodged with my office on 23 June 2015 by
Honourable Ncamisile Jericho Nkwanyana, an Inkatha Freedom Party (IFP)
KwaZulu-Natal Member of the Provincial Legislature (MPL). A second

13



2.2

2.3

2.3.1

232

233

234

2.3.5

236

2.3.7

3.1

complaint was received from the Democratic Alliance (DA) KwaZulu-Natal
MPL, Honourable Imran Keeka on 05 August 2015.

A further complaint was lodged with my office on 16 August 2016 by an
Anonymous Complainant, relating to the improper awarding and extension of

contracts to Meditech SA by the Department.
In essence the Complainants alleged that:

The Department improperly awarded a tender to Mzansi LifeCare and MST

for the provision of Mobile units to the KZN Department of Health;

The Department failed to establish if the amount paid for the Mobile units was
market-related and whether the cost incurred was justified as the Mobile units

were leased and not purchased;

Mzansi LifeCare, the company which was appointed by the Department for
the supply of the Mobile unit, was only registered on 29 May 2012, twelve (12)

days before the Department advertised the tender;

The Department had paid R61 million for four (4) Mobile units but only two

were delivered;

The procurement processes followed by the Department in appointing

Meditech SA as the preferred service provider was improper;

The process followed to appoint Meditech SA and extend the contracts

resulted in irregular expenditure being incurred by the Department; and

There was a conflict of interest between the Department, Meditech SA and Dr
JM Poo (Dr Poo), as Dr Poo was an employee of the Department.

POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR
The Public Protector is an independent constitutional body established under
section 181(1)(a) of the Constitution to strengthen constitutional democracy

through investigating and redressing improper conduct in state affairs.

14



3.2

3.3

3.4

3.5

3.5.1

3.5.2

Section 182(1) of the Constitution provides:-
“The Public Protector has the power as regulated by national legislation-

(a) to investigate any conduct in state affairs, or in the public administration
in any sphere of government, that is alleged or suspected to be improper
or to result in any impropriety or prejudice;

(b) to report on that conduct; and

(c) to take appropriate remedial action.”

Section 182(2) of the Constitution further directs that the Public Protector has

additional powers and functions prescribed by legislation.

In Economic Freedom Fighters v Speaker of the National Assembly and
Others: Democratic Alliance v Speaker of the National Assembly and
Others [2016] ZACC 11; 2016 (3) SA 580 (CC) and (5) BCLR 618, the
Constitutional Court per Mogoeng CJ held that the remedial action taken by
the Public Protector has a binding effect [at para 76]. The Constitutional Court
further held that: “When remedial action is binding, compliance is not optional,
whatever reservations the affected party might have about its fairness,
appropriateness or lawfulness. For this reason, the remedial action taken
against those under investigation cannot be ignored without any legal

consequences”.

In the above-mentioned matter of the Economic Freedom Fighters v
Speaker of the National Assembly and Others, the Chief Justice Mogoeng
stated the following, when confirming the powers of the Public Protector:

Complaints are lodged with the Public Protector to cure incidents of
impropriety, prejudice, unlawful enrichment or corruption in government

circles (para 65);

An appropriate remedy must mean an effective remedy, for without

effective remedies for breach, the values underlying and the rights

15



3.5.3

3.54

3.5.5

3.5.6

3.5.7

entrenched in the Constitution cannot properly be upheld or enhanced.

(para 67);

Taking appropriate remedial action is much more significant than making a
mere endeavour to address complaints which was the most the Public
Protector could do in terms of the Interim Constitution. However sensitive,
embarrassing and far-reaching the implications of her report and findings, she
is constitutionally empowered to take action that has that effect, if it is

the best attempt at curing the root cause of the complaint (para 68);

The legal effect of these remedial measures may simply be that those to whom
they are directed are to consider them properly, with due regard to their
nature, context and language, to determine what course to follow. (para 69),

Every complaint requires a practical or effective remedy that is in sync with
its own peculiarities and merits. It is the nature of the issue under investigation,
the findings made and the particular kind of remedial action taken, based on
the demands of the time, that would determine the legal effect it has on the

person, body or institution it is addressed to. (para 70);

The Public Protector's power to take appropriate remedial action is wide but
certainly not unfettered. What remedial action to take in a particular case, will
be informed by the subject-matter of investigation and the type of findings

made. (para 71);

Implicit in the words “ftake action” is that the Public Protector is herself
empowered to decide on and determine the appropriate remedial measure.
And “action” presupposes, obviously where appropriate, concrete or
meaningful steps. Nothing in these words suggests that she necessarily has
to leave the exercise of the power to take remedial action to other
institutions or that it is power that is by its nature of no consequence;

(para 71(a);
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3.5.8

3.5.9

3.6

3.6.1

3.6.2

3.6.3

3.6.4

She has the power to determine the appropriate remedy and prescribe

the manner of its implementation (para 71(d));

“Appropriate” means nothing less than effective, suitable, proper or fitting to
redress or undo the prejudice, impropriety, unlawful enrichment or

corruption, in a particular case (para 71(e));

In the matter of the President of the Republic of South Africa v Office of
the Public Protector and Others (91139/2016) [2017] ZAGPPHC 747; 2018
(2) SA 100 (GP) ; [2018] 1 All SA 800 (GP),; 2018 (5) BCLR 609 (GP) (13
December 2017), the court held as follows, when confirming the powers of

the Public Protector;

The constitutional power is curtailed in the circumstances wherein there is
conflict with the obligations under the constitution (paragraph 71 of the

judgment);

The Public Protector has the power to take remedial action, which include
instructing the President to exercise powers entrusted on them under the
constitution if that is required to remedy the harm in question. (paragraph 82

of the judgment);

Taking remedial action is not contingent upon a finding of impropriety or
prejudice. Section 182(1) afford the Public Protector with the following three

separate powers( paragraph 100 and 101 of the judgment):

a) Conduct an investigation;
b) Report on that conduct; and
c) To take remedial action.

The Public Protector is constitutionally empowered to take binding remedial
action on the basis of preliminary findings or prima facie findings. (paragraph

104 of the judgment);
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3.6.5

3.6.6

3.6.7

3.7

3.8

3.9

4.1

411

41.2

The primary role of the Public Protector is that of an investigator and not an
adjudicator. Her role is not to supplant the role and function of the court.

(Paragraph 105 of the report). ;

The fact that there is no firm findings on the wrong doing, this does not prohibit
the Public Protector from taking remedial action. The Public Protector's
observations constitute prima facie findings that point to serious misconduct

(paragraph 107 and 108 of the Judgment);

Prima facie evidence which point to serious misconduct is a sufficient and
appropriate basis for the Public Protector to take remedial action (paragraph

112 of the judgment);

The Public Protector is further mandated by the Public Protector Act to
investigate and redress maladministration and abuse or unjustifiable exercise
of power in the conduct of state affairs or an improper or dishonest act by any

person in the employ of government at any level;

The KZN Department of Health is a provincial public entity and its conduct falls

within the Public Protector's mandate to investigate; and

The Public Protector's powers and jurisdiction to investigate and take

appropriate remedial action was not disputed by the Department.

THE INVESTIGATION
The Investigation Process

The investigation was conducted in terms of section 182 of the Constitution

and sections 6 and 7 of the Public Protector Act.
The Public Protector Act confers on the Public Protector the sole discretion
to determine how to resolve a dispute of alleged improper conduct or

maladministration.

18



41.3

41.4

41.5

4.1.7

418

The investigation process included an exchange of correspondence with the
Department, interviews, analysis of relevant documentation, research,
inspection in loco and the consideration and application of relevant laws,

regulatory framework and jurisprudence.

During the investigation process, notices in terms of section 7(9)(a) of the
Public Protector Act dated 06 September 2019 were issued to the
Department as well as the former HOD's, Dr Zungu and Dr Mtshali.

Dr. SC Tshabalala, the Head of Department (HOD) responded to the section
7(9) notice on 31 October 2019, wherein he submitted that the Department
did not have any further inputs on the matter and would accordingly await my

findings.

A further section 7(9) notice was issued to Dr JM Poo, to afford him an
opportunity to respond to the allegations relating to the conflict of interest
between him, as an employee of Meditech and the Department. Dr Poo
however initially did not make any submissions in this regard. Meditech
instead responded by making submissions relating to the contracts that were
awarded to them and the subsequent extensions thereof. | have considered.
their submissions, but have not included it in this report, as my investigation
focussed on the conduct of the Department and not Meditech as it is a private
entity. The findings thereof that also are made against the Department and

not Meditech.

On 5 December 2019, Dr Poo was made aware that the response from the
CEO of Meditech did not contain any submissions regarding the conflict of
interest matter that related to him. He subsequently submitted his response

on 06 December 2019 which has been considered in this report.

Dr Zungu requested a meeting with the investigation team, which | acceded
to and was held on 09 October 2019. Her response to the section 7(9) notice
followed the meeting and was received on 16 November 2019. It has also

been considered in this report.
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4.1.9

4.2

4.2.1

4.2.1.1

421.2

4213

4214

4.21.5

4216

4217

Dr Mtshali was forwarded the section 7(9) notice on 10 October 2019 and

did not make any submissions thereto.

Approach to the investigation

Like every Public Protector investigation, the investigation was approached

using an enquiry process that seeks to find out:

What happened?

What should have happened?

Is there a discrepancy between what happened and what should have
happened and does that deviation amount to maladministration or improper

conduct?

In the event of maladministration or impropriety, what would it take to remedy
the wrong or to place the Complainant as close as possible to where he/she

would have been but for the maladministration or improper conduct?

The question regarding what happened is resolved through a factual enquiry
relying on the evidence provided by the parties and independently sourced
during the investigation. In this particular case, the factual enquiry principally

focused on the issues raised in the complaint.

The enquiry regarding what should have happened, focuses on the law or
rules that regulate the standard that should have been complied with by the
Department, to prevent any irregularities, maladministration and improper

conduct.

The enquiry regarding the remedy or remedial action seeks to explore options

for redressing the consequences of improper conduct or maladministration.
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4.3

4.3.1

432

433

4.4

441

4411

4.4.1.2

44.1.3

4414

On analysis of the complaint, the following issues were identified to

inform and focus the investigation:

Whether the Department improperly procured the Mobile units under Tender
number ZNB9281/2012/H, and if so, whether such conduct was improper and
amounted to maladministration and irregular and/or fruitless and wasteful
expenditure as contemplated by section 6(4) of the Public Protector Act, 1994

and section 1 of the Public Finance Management Act, 1999.

Whether the Department improperly procured and extended the services of
Meditech SA and if so, whether such conduct was improper and amounted to
maladministration and irregular and/or fruitless and wasteful expenditure as
contemplated by section 6(4) of the Public Protector Act, 1994 and section 1
of the Public Finance Management Act, 1999.

Whether the Department failed to consider the conflict of interest that existed
between Dr. Poo a director in Meditech SA, when it appointed Meditech SA
and if so, whether such conduct was improper and amounted to
maladministration as contemplated by section 6(4) of the Public Protector Act,

1994,
The key sources of information

Documents received and considered:-

MOBILE UNITS:

Response from the former HOD to the Public Protector , Dr ST Mtshali ,
dated 5 May 2016;

Submission by Dr T Mhilongo for “Request for Proposal for the Universal
Mobile Unit’ to Dr SM Zungu dated 04 May 2012;

Submission by Dr T Mhlongo for “Request for Comments : Proposal for
the Universal Mobile Unit’ to Mr Mkhize dated 11 May 2012;

Copy of RFI Reference Number : ZNB 9281/2011/H issued on 11 June
2012;
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4.4.1.5

4416

441.7

441.8

4419

4.4.1.10

441.11

44112

441.13

4.4.1.14

4.41.15

441.16

4.4.1.17

4.41.18
441.19
4.4.1.20

4.4.1.21
4.41.22

4.4.1.23

Report on the Presentations for ZNB9281/2012-H held on 20 August
2012;

CIPC search on Mzansi Lifecare;

Email sent on 6 November 2012 by Ms Dudu Mdlalose to Redeployment
Camp Systems, MST Technologies, Istrodent Pty (Ltd) and Mzansi
LifeCare;

Memorandum from Ms Mdlalose to Ms K Ngcobo, Senior Supply
Management Officer dated 6 November 2012;

Memorandum from Mr N Mnyandu, Acquisition Management addressed to
DBAC dated 06 November 2012;

Memorandum outlining the specifications; special terms and conditions
and evaluation criteria for tender no ZNB 9281/2012-H. Ratified approval
by Dr Zungu on 12 November 2012;

RFP document Reference Number : ;

Email request for information from the Public Protector to South African
Products Regulatory Authority on 24 June 2019;

Email received by the Public Protector from South African Products
Regulatory Authority on 25 June 2019;

Minutes of the meeting by the Technical Evaluation Committee(TEC) held
on 5 December 2012;

Submission by Ms A Zondo, the Chairperson of the DBEC, to the
Chairperson of the Departmental Bid Adjudication Committee (DBAC
dated 7 December 2012);

Minutes of the DBAC meetings held between 16 January 2013 and 26
June 2013;

Submission by the Manager SCM to the Chairperson of the BAC on 24
May 2013 ratified by the earstwhile HOD Dr Zungu on 7 June 2013 ;

Government tender Bulletin publication of award dated 21 June 2013;
Appointment Letter to Mzansi Lifecare dated ....

Contract signed between the Department and Mzansi Lifecare on 2
August 2013;

Letter of appointment to MST dated 13 July 2013;

Article by Drum Digital Online with the title “KZN's mystery R61 million bus
tender; published on 27 January 2015;

Internet searches on Lamboo Medical Mobile and Mzansi Life Care’s
social media accounts and web sites (YouTube and Facebook):
https://www.mobile-medical.eu/projects/mobile-primary-care-truck-unit-
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441.24

44.1.25
4.4.1.26

4.4.1.27

4.4.1.28

4.4.1.29
4.4.1.30
4.4.1.31

4.4.1.32

4.4.1.33

44134

4.4.1.35

4.4.1.36

4.41.37
4.4.1.38

4.4.1.39

4.4.1.40

441.41

delivered-south-africa/ and https://youtu.be/NiFhwPCTWdE accessed
on 2 March 2019;

Submission by Dr.B.R Ndaba, (Dr Ndaba) the Manager : Medical Male
Circumcision (MMC) and HIV Prevention, to the erstwhile HOD, Dr. Zungu
requesting approval for the rental and purchase of four (4) Mobile
Hospital Units dated 15 January 2015;

Proposal made by Mzansi LifeCare in January 2015;

Letter submitted by the DBAC,confirming that the tender was tabled
before them dated 27 February 2015;

Submission by Mr Mlaba, the Acting General Manager, SCM to Mrs. N
Maphumulo, the Deputy Manager, SCM on 2 March 2015;

Invoice submitted by Mzansi LifeCare for an for the amount of
R31 200 000.00, for four (4) Mobile units on 1 March 2016;

Purchase order for Mzansi LifeCare completed on 6 March 2016;
Payment by the Department to Mzansi LifeCare on 27 May 2016;

Delivery note for each Mobile unit dated 27 April 2016, 29 April 2016 and
3 May 2016;

Email correspondence between Mzansi LifeCare and the Department’s
EMS Fleet Management dated 28 June 2018;

Letter to Mzansi LifeCare from Department's EMS Fleet Management
submitted a responding to the email;

Email from Dr. Msimang to the Department’'s EMS Fleet Management
directing them to release the other two trucks;

Temporary Permits and Certificate of Registration in Respect of Motor
Vehicle, for the four (4) trucks;

Request by the Public Protector to the Road Traffic Management
Cooperation (RTMC) on 17 April 2019;

Information received from the RTMC on 7 and 22 May 2019;

Pictures of the purchased Mobile units submitted by the Department on 21
September 2017;

Letter to Mzansi LifeCare notice on the termination of service by Mr
Miaba, the Chief Director, SCM on15 August 2016;

Email correspondence from Dr Msimang of Mzansi Lifecare to Mr C.
Miaba, on 28 November 2016;

On 15 December 2016 Mr Mlaba made a submission to the former HOD,
Dr Mtshali with the title “RE-LETTER OF CONCERN: ZNB 9281/2102-H
MZANZI LIFE CARE (PTY) LTD;
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4.41.42
4.41.43

441.44

4.4.1.45

4.4.1.46

4.41.47

4.4.1.48
4.41.49

4.41.50

4.4.1.51

4.4.1.52

4.4.1.53

4.4.1.54

Addendum to the original agreement signed on 24 February 2017,

SCM Reporting Schedule sourced from the Department’s Basic
Accounting System (BAS) submitted by the Department indicating
payments made to Mzansi Lifecare and MST,;

MEDITECH SA

Response from the former HOD, Dr. S.T Mtshali to the Public Protector
dated 31 March 2017 ;

Program License Agreement (PLA) for Software, for Tender P4062 signed
on 30 April 1990;

Initial master rental agreement was entered into, and signed by the
KwaZulu Natal Provincial Administration, Department of Health and
Meditech SA on 03 July 2001 and 31 August 2001 respectively;

Document entitled “SCHEDULE A TO MASTER RENTAL AGREEMENT"
indicating the rental agreement commencing on 15 May 1999 and expiring
on 14 May 2004.

First addendum being signed in May 2006;

“SCHEDULE A TO MASTER RENTAL AGREEMENT" attached to the
Master Rental Agreement indicating the rental agreement commencing on
15 May 1999 and expiring on 31 December 2006;

Software License Agreement for the Revit hospitals signed by Meditech
SA on 19 August 2008 and by the Department on 10 September 2008,

Attachments to the agreement titled “Article Il delivery” and “Exhibit 1
Major Server Components”.

EVIDENCE SUBMITTED BY COMPLAINANT:

Memorandum submitted by Mrs P.K Padayachee, General Manager:
Legal Services, to the then HOD, Dr Zungu, for the approval of the
implementation agreement of the Revit Hospital software licenses on 19
October 2009,

Evidence indicated that during the year 2008 and 2009, the Department
engagement with State Information Technology Agency (SITA), as per
SITA Tender RFB 608;

Letters to Dectrix and Xon, indicating that the Department’s approval of
the implementation of the Health Information Systems Pilot, signed by the
then Acting HOD, Dr YL Mbele on 09 December 2008;
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4.4.1.55

4.4.1.56

4.41.57

4.4.1.58

4.41.59

4.41.60

4.4.1.61

4.41.62

4.4.1.63

4.41.64

4.4.1.65

4.4.1.66

4.4.1.67

Letters to XON and a company named Trifour from the former HOD Dr
Mtshali on 4 November 2009;

Implementation agreement for the implementation of the licensed software
for the Revit Hospitals entered into between the Department and Meditech
SA, dated August 2010;

Copy of a letter dated 23 April 2012, from Meditech SA to Dr. T Mhlongo,
titled “Proposal for the Implementation of the Meditech HCIS in KZN NHI

Pilot Districts”

Submission dated 26 April 2012 “Transfer of Meditech SA Software
Licenses Already Paid For From the Revitalisation sites to the NHI sites”
from Dr T. Mhlongo, to the HOD, Dr Zungu, approved on 7 May 2012;

FURTHER EVIDENCE SUBMITTED BY THE DEPARTMENT

Letter signed by a person named “Shezi” on behalf of Mr. L.S Magagula,
from Provincial Treasury to the HOD Dr Mishali on 3 March 2016;

Submission by the Deputy Director-General, Corporate Management
Services on 18 March 2016 to the Chief Financial Officer (CFO), Mr S
Mkhize, and the HOD Dr Mtshali, seeking approval of the budget,
approved by the HOD on 29 March 2016.

Letter from the HOD, Dr Mtshali sent to Dr JM Poo, the Corporate
Account Executive and Healthcare Advisor, Meditech SA , dated 17
March 2015 but was signed by the former HOD, Dr Mtshali, with a date
stamp of 29 March 2016;

Submission by the Chief Director: Supply Chain Management (SCM), Mr
C Mlaba (Mr Milaba), to the HOD, Dr. ST Mtshali on 4 May 2016,
approved by the HOD on 11 May 2016.

RFP for the 2016 Project under Bid ZNB 5486/2015-H with closing date
for the bid was 20 May 2016;

Email correspondence from the Department’'s SCM office to Meditech SA
on 16 May 2016;

Email response from On 18 May 2016, Mr Jacob M. Poo, the Corporate
Account Executive and Health Advisor of Meditech SA to the Department

on 18 May 2016;

Email correspondence from the Department to Mr Poo of Meditech SA on
19 May 2016;

Submission by the Department’s Supply Chain Practitioner, Mr R Werner,
to the Department Bid Evaluation Committee (DBEC) on 20 July 2016;
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4.4.1.68

4.4.1.69

441.70

Letter to Meditech SA from Mr Mlaba informing them that the Bid
Adjudication Committee had awarded the contract to them dated 12

August 2016;

Agreement of the 2016 Project signed between Meditech SA and the
Department in August 2016;

Project Status Report dated 07 August 2017.

4.4.2 Notices issued and responses received:

4421

4422

4423

4424

4425

4426

4427

4428

Notice issued in terms of section 7(9)(a) of the Public Protector Act to the
KZN Department of Health, dated 6 September 2019;

Notice issued in terms of section 7(9)(a) of the Public Protector Act to the
former HOD, Dr SM Zungu, dated 6 September 2019;

Notice issued in terms of section 7(9)(a) of the Public Protector Act to the
former HOD, Dr Mtshali, dated 6 September 2019;

Notice issued in terms of section 7(9)(a) of the Public Protector Act to Dr
JM Poo, dated 6 September 2019;

Response to section 7(9)(a) Notice from the Dr Tshabalala, dated 31

October 2019;

Response to section 7(9)(a) Notice from Dr Zungu, dated 16 October
2019;

Response to section 7(9)(a) Notice from Meditech dated 10 April 2019;
and

Response to section 7(9)(a) Notice from Dr Poo dated 6 December 2019

4.4.3 Interviews Conducted:

4431

4432

4433

44.3.4

Interview conducted with Department officials of the Department on 18
and 19 September 2017; and

Interview conducted with officials from the Department’s Emergency
Medical Service (EMS) Fleet Management site in Jacobs, KZN on 7
March 2019;

Interview conducted with former official of the Department Mr Mashaka
Enos Ravhura on 12 March 2019;

Meeting held with Dr SM Zungu, the erstwhile HOD, on 9 October 2019;
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4.4.4 Inspection in loco

4.4.4.1

Inspection in loco conducted on 07 March 2019, at the Department’s
Emergency Medical Service (EMS) Fleet Management site in Jacobs.

4.4.5 Legislation and other prescripts:

4.45.1 The Constitution of the Republic of South Africa, 1996;

4.45.2 The Public Protector Act No 23 of 1994;

4453 The Public Finance Management Act 1 of 1999;

4.45.4 National Treasury Regulations in terms of section 76(4) (c) of the PFMA;

4.45.5 Preferential Procurement Policy Framework Act, 2000;

4,456 Preferential Procurement Regulations, 2011;

4.45.7 Implementation Guide: Preferential Procurement Regulations 2011

4.45.8 The Public Service Act, 1994

4459 ThePublic Service Regulations, 2016; and

4.45.10 The Directive on Conducting Business with an Organ of State issued in
January 2017 by the Minister of Public Service and Administration.

4.4.6 Case law:

4.4.6.1 Economic Freedom Fighters v Speaker of the National Assembly and
Others: Democratic Alliance v Speaker of the National Assembly and
Others [2016] ZACC 11; 2016 (3) SA 580 (CC) and (5) BCLR 618;

4.46.2 President of the Republic of South Africa v Office of the Public Protector
and Others (91139/2016) [2017] ZAGPPHC 747; 2018 (2) SA 100 (GP);
[2018] 1 All SA 800 (GP); 2018 (5) BCLR 609 (GP) (13 December 2017),
and

4.4.6.3 Allpay Consolidated Investment Holding (PTY) Ltd v Chief Executive
Officer of the South African Social Securiy Agency (No 1) (CCT 48/13)
[2013] ZACC 42; 2014 (1) SA 604 (CC);

4.46.4  Minister of Transport v Prodiba (Pty) Ltd (20028/2014) [2015] ZASCA 38

(25 March 2015)
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5.1

5.1.1

5.1.2

51.3

51.4

THE DETERMINATION OF THE ISSUES IN RELATION TO THE EVIDENCE
OBTAINED AND CONCLUSIONS MADE WITH REGARD TO THE
APPLICABLE LAW AND PRESCRIPTS

Regarding whether the Department improperly procured the Mobile units
under Tender number ZNB9281/2012/H, and if so whether such conduct
was improper and amounted to maladministration and irregular and/or
fruitless and wasteful expenditure as contemplated by section 6(4) of the
Public Protector Act, 1994 and section 1 of the Public Finance
Management Act, 1999

Common Cause Issues

It is common cause that the Department issued a Request for Information
(RFI) for the provision of Mobile units under tender No. ZNB9281/2012/H on
11 June 2012.

It is also common cause that the Department appointed Mzansi LifeCare and

MST for the provision of Mobile units in Kwazulu-Natal.

The issue for my determination is whether the procurement of the Mobile units
by the Department complied with the relevant procurement legislation and
prescripts and whether the costs incurred resuited in irregular and/or fruitless

and wasteful expenditure.

Issues in dispute

The Complainants alleged that the procurement process followed by the
Department in the awarding of tender no. ZNB 9281/2012-H was improper,
and that the Department had incurred an expenditure of R61 000 000.00
(R61m) for the lease of two (2) Mobile units amounting to irregular and/or

fruitless and wasteful expenditure.
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5.1.5 The Complainant further argued that the Department failed to apply its mind

5.1.7

5.1.9

5.1.10

5.1.11

in the awarding of the said tender as the Mobile units were leased and not

purchased resulting in excessive expenditure being incurred.

On 5 May 2016, the former Head of Department (HOD), Dr ST Mtshali, (Dr
Mtshali), responded to the allegations and provided documentary evidence
which detailed the process that the Department followed in procuring the
Mobile units. Dr Mishali's response is canvassed below:

The Request for Information (RFI) Process

The evidence submitted to my office by the Department indicates that on 4
May 2012, the Acting General Manager: Health Services Policy and System
Development, Dr T Mhlongo, (Dr Mhlongo), submitted a memorandum to the
erstwhile HOD Dr SM Zungu, (Dr Zungu), requesting approval for Supply
Chain Management (SCM) to advertise a “Call for Proposals for Mobile units”.

The aforesaid memorandum stated, amongst other things, that the Mobile
units would be a unique and innovative initiative to assist the Department to
cover specialized services in remote areas and that the Call for Proposals
would allow bidders to present ideas to the Department, and give the
Department an opportunity to test the market (own emphasis). This
memorandum was approved on 7 May 2012 by Dr Zungu and noting that “in

principle will need CFO’s comments.”

On 11 May 2012, Dr Mhlongo re-submitted a further memorandum with the
same information but recommending that Mr S. Mkhize, the Chief Financial
Officer, (Mr Mkhize), provide input and comments as per request from Dr

Zungu. Mr Mkhize approved the memorandum on the 17 May 2012.

It is noted that the copy of the Request for Information (RFI) submitted by the
Department had a Reference Number: ZNB 9281/2011-H, and stated that the
date of issuing was 11 June 2012 and closing date 17 July 2012. This tender
reference number differs from the advertised tender number.

Paragraph 1.3 of the RFI stated as follows :
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5112

“This RFI has been issued to assist the Department in developing plans to
identify the most suitable means to source Universal Mobile unit to provide
integrated health services and to Pre-qualify suppliers/vendors with the

capability and infrastructure to provide such units.

This RFI is intended to systematically identify similarities and differences
between suppliers in the market and for the goods and services described as
part of the opportunity, and additionally gain a greater understanding of
specific suppliers’ abilities, core business and strategic outlook with respect to

the provision of mobile and accessible health care facilities.

The Department intends to assess supplier responses and use the resultant
assessments in future decision making with regards to supply of the

Opportunity.”

Paragraph 1.4 of the RFI , stated that the offering must meet the following

minimum criteria:

“a. The Unit

e Integrate all services at an outreach level (preventative, promotion, curative
and rehabilitative);

e FEasy to operate by staff;

e User friendly to both patients and staff;

e Adaptable to all weather and terrain,

e Equipment in the unit must be SABS approved and/or authorized to be used
in South Africa;

e Equipment must be SABS approved and/or authorized to be used in South
Africa;

e The Unit must be safe and well secured;

e FEasy to maneuver in and around squatter camps;

e Must accommodate all socio-economic strata;
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5.1.13

b. The vehicle

Must comply with Road Traffic Inspectorate (RTI) and South African
legislations;

Built-in technology must be flexible, interchangeable, and adaptable;

All technology must be compliant with South African legislations and
regulation;

Connectivity must be explored for possible telemedicine and

telecommunication.

Service providers are also requested to provide information on their sales

offering i.e whether they offer the Unit on rental, for sale, operational leases

or other. It must be clearly indicated whether the service provider is a

manufacture and whether the Units are manufactured. Further to this the

service provider must indicate whether they have the capacity to service the

Unit in KZN and what kind of capacity is in place.”

Apart from the above minimum requirements, Part 3 of the RFI detailed other

minimum information that suppliers were required to provide to the

Department as shown below:

31



r’AR’l; 3 — INFORMATION TO BE PROVIDED
1nis Part delais the information suppfiers are required fo provide to the Deportmont.  Submitfed infarmaton

1 be used by the Dapariment 8s st out i Cleuse Errorl Reference source not found.. The folfowing
miimum information is to be provided. 1 any addwional nforrnation, over and above inforrnation requrested
mkayowwmmmspmﬁawmmmmmmmammm
futher analysis.

3.1 Supplier detsils
a) Supplier name (Trading and Registered), company { businass ragistration number, registened address.

b) KZM Suppser Dats Base number, i already regisiered on the KZN Supnplies Data basa (Please note - this is
nat a precequisive to participate in this RFI}.

c} Detasls of supplier operations prel operating locations,

d) Supplier cwnership informanon, inchiding detalls of Directors and other key office bearers.

¢) Details of any current legal actions pending against the supplier or ks directors andior office bearers.

f) Ralationships with any parent Company (if applicable)

gy Details of joint veature arangements {if appTcable).

1y Details of whan the supplier organisation was founded, including origins and tistorical devalopment of the
orgar;sakion.

N Details of BRBEE status.

§ Details of opportunities or plans 10 increese BBBEE participation (ff applicable).

%) Total number of employeos.

3.2 Supplier capabilities and experience

a) A descoption of the core suppier business, listng relevant case shudes or examples (3 maximum of three)
that support this description. Whate possible, include case studles that relate to activities consistent with the
opportunity, Within nacessary boundaries of confideniality, please be as specific as you can.

p) Additonal services, products and works peovided culside of suppher's core business which are reisted to the
opporturity.

¢) Examples (if any) of goods and services (relatad 1o the opportunity) that suppier has provided to the KZN
Govemmerd, or any Public entity, including the aame of the Depariment represaeniatweds concemed.

&} Details of suppies infrastructure, including sevicing and call out response capability.

[ Tedmialdetaﬂsofﬂ!etjrﬂanddtypeso!m%cmesenﬁmmcﬂ!heoﬁamdusmmeuﬂ
43 mdmmlhempmdmﬁkcmnﬁymﬁmaﬁmmaMMGWMM.
@) Detalled desaription of warranties and maintenance plans that can be offered.

3.3 Supplier financiais
a) ‘Details of supplier's financial background, i particular latest annual repot or latest financial stataments.

b) ‘Detatts of supplior bank rating on bank letterhead and signed.
c} Details of held insurances redevant to the Opportumity (Public Liabifity, Vehicles, Pramises ek

3,4 Permits, Certifications and Authorizations
&) dewmmﬂwmmam.mﬂlngmmbwy.ifmlwanunme
Opportunty.

3.5 Policies & Plans
a} Deaiails of all supplier poicies and plans, wduding Heaith Care Pien, Heakh and Safely, Environmental?
Sustainabifity, Employee Retafions and BEE Pariciraton. Copies of policies are o be appendad o

YOUS rESPONSE.

) Dedais to mdicate suppbar understanding of the legistation, navonal standerds and policies governing
ihe managemant of Health Setvices.

3.6 Indicative Pricing
a) Delails of indicative prices for tha Linit

3.7 Other information
a) Any kuther informabon you be'eve the Department may requ = i support of the RF| review process.
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5.1.14

5.1.15

5.1.16

51.17

5.1.18

5.1.19

The RFI for the provision of Mobile units was advertised on 15 June 2012 in
the Government Tender Bulletin, with a closing date of 17 July 2012. A
compulsory briefing session was held on 03 July 2012.

The report submitted for the RFI presentations indicates that on 20 August
2012 the Department held presentations with ten (10) companies that

responded to the RFI by the closing date.

The report further indicated, amongst other things, in Paragraph 3.3 under the
heading “Pre-Qualification on RFI” that bidders were to supply information as

detailed in paragraph 10.2.1.13 supra.
Paragraph 4.1 of the report stated that the purpose of the meeting was to:

(a) Give the companies an opportunity to present their products offered;

(b) Allow the Technical Evaluation Committee (TEC) to evaluate the product
offered and discuss areas of concern and give clarity;

(c) To gain a broader understanding of the product offered; and

(d) For the companies to answer questions that may be raised.

The presentation committee members raised various issues which included
the fact that the RFI was ambiguous and therefore unclear, as it was not
specific in stating what the Department was looking for and that the
specifications for the bid were to be specific in order to meet the main
objective of the Department (own emphasis added). The “bid “referred to
herein, alluded to the Request for Proposal (RFP) that the Department

intended to issue.

The aforesaid report further indicated that the Chairperson of the presentation
meeting, Dr. T Mhlongo reported that a functionality scoring system must be
used for the RFP and only companies that met the set threshold would be

further considered for price and preference points.
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5.1.20 The report stated further that four (4) companies demonstrated the required

5.1.21

5.1.22

51.23

5.1.24

capacity to execute the contract and would be invited to bid. These companies
were listed as Redeployment Camp Systems, MST Technologies, Istrodent
Pty (Ltd) and Mzansi LifeCare.

An online search on the Companies and Intellectual Property Commission
(CIPC) website regarding Mzansi Lifecare confirmed that it was registered on
the 20 May 2012 and listed Ms. Nandi Sakhile Msimang and Andrey

Timoshchenko as the company’s Directors.

The Request for Proposal (RFP) Process

The evidence submitted to me by the Department, included an email
communication sent on the 6 November 2012 by Ms Dudu Mdlalose, the
Senior Supply Management Officer, Demand Management (Ms Mdlalose) to
mobile Redeployment Camp Systems, MST Technologies, Istrodent Pty (Ltd)
and Mzansi LifeCare. The email referred to a telephonic conversation with the
suppliers and advising the companies that the Department “invites your
organization to pick up the bid documents for the above mentioned service”,
and that the closing date was 26 November 2012 at 11h00.

Ms Mdlalose forwarded a memorandum to Ms K Ngcobo, Senior Supply
Management Officer, Tender Advisory confirming that the companies were

contacted and informed to collect the bid documents.

Further evidence included a memorandum from Mr N Mnyandu, of Acquisition
Management dated 06 November 2012 addressed to Mrs A Zondo,
Chairperson; Ms R Deonundhan, member; Mr M Mahlaba, member and Ms
L.T Khumalo, member regarding “ROUND ROBIN OF DBEC SUBMISSION
FOR ZNB 9281/2012-H: THE PROVISION OF UNIVERSAL MOBILE UNIT
SERVICES FOR THE KZN DEPARTMENT OF HEALTH FOR APPROVAL.”

(own emphasis added)
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5.1.25

5.1.26

5.1.27

The memorandum stated that attached to the memorandum was the DBEC’s
submission for the above tender, which was “round robinned” for approval.

The attachment is shown below :

ZNB 9281/2012-H THE PROVISION OF UNIVERSAL MOBILE UNIT SERVICES FOR KZN
DEPARTMENT OF HEALTH

RECOMMENDATION:
MS R. DEOUNUNDHAN Recommendation approved e(rlot approved 0
SIGN: oo~ pate; &2l o

MR M. MAHLABA Recommendation approved o not approved 0

SIGN: ME {freitdan pate: 06 iz /7 2

MS L.TKHUMALO Recommendation approved Yot approved (]
SIGN: W pate: Of/in]in

MR C.G ROSSLEE Recommendation approved 0 not approved O
SIGN: DATE:

MRS A. ZONDO Recommendation approved ' not approved O

SIGN: ‘%} 96‘0 DATE: __oyf o]

On 8 November 2012, the Chairperson of the Bid Specification Committee
(BSC), Mrs Padayachee, approved a memorandum outlining the
specifications; special terms and conditions and evaluation criteria for tender
no ZNB 9281/2012-H. Dr Zungu ratified the approval on 12 November 2012.

The memorandum stated under paragraph 2 with the heading “SCOPE OF
WORK" that the Department was in the process of procuring a comprehensive

Mobile unit service for four (4) service categories namely;

(a) Mobile Hospital Unit;

(b) Primary Health Care (PHC) Unit;
(¢) School Health Unit; and

(d) Dental and eye-Curative Unit
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5.1.28 Furthermore, the memorandum stated that the Department wished to procure
a full service and not the vehicles and therefore the service providers were

5.1.29

5.1.30

required to submit proposals indicating separate costs detailed as follows:

(a) Service only = vehicle + maintenance + driver (each aspect must be
costed and then carried through to the final cost); and
(b) Service and staff = vehicle +maintenance+ driver + professional staffing
(each aspect must be costed and then carried through to the final cost)

The budget estimated for the project was R30 980 865.80 for an estimated
period of 3 years. The procurement process that would be followed was a
closed bidding process, whereby potential bidders who qualified in the RFI

would be telephonically invited to collect bid documents.

Page 39 of the RFP document under Section U, contained the “Special Terms
and Conditions”, which detailed specifications of the bid under the heading
“Compliance with Specification”, and “Documentation of Undertaking

and Legislative Requirements” as follows :

4. COMPLIANCE WITH SPECIFICATION

4.1,

4.2

43
4.4

45
46
4.7
48
4.8

Ofters must comply strictly with the specification. Offers exceeding specification requirements are deemed to
comply with the specification. The qualily of products must not be less than what is specified. Where
SABS/SANS or CKS specifications are called for, the Bidder must submi a certificats of compfiance from
the SABS with the submission of the bid. If the product is an SABS mark bearing producdt, this certificate will
not be necessary.

SABS/SANS can be contacted for testing and conformity services at
Tel: 031 - 203 2800/ Fax: 031 — 203 2807.

SANS, SABS AND CKS specifications will be for the account of the prospective bidder.

The equipment offered shall be CE approved and the equipment offered shall be affixed with a CE mark label
attached to the bid and the CE certfficate.

The bidder must fully comply with occupational health and safety act in terms of Section 37{2).
The vehicle must comply with Road Traffic Inspectorate (RT1) and South African Legisiations.
All technotogy must be compliant with South African legislations and regulations;

Built In fechnology must be flexible, interchangeabls, and adaptable.

Ccennectivity must be explored for possible telemedicine and telecornmunication,
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5.1.31

5.1.32

5.1.33

8. DOCUMENTATION OF UNDERTAKING AND LEGISLATIVE REQUIREMENTS
8.1, In the event of the bidder ot being the actual manutacturer and will be sourcin
: ] g the product(s) from another
company, & leffer from ihat company(ies)isupplier(s) confirming fim supply arrangemen'f(;g) }ncm:‘ng el
times in this regard, must accompany the bid af closing date and fime
8.2 The said company/manufacturer/supplier issuing such a letier must confim that If has familiarised ifself wi
3 oY . » . F w"h
the item descriptionspecification anq bid conditions and i the bid is for mors than one ttem, it shouki ba
ciearly indlcated in respect of which ilem(s) the supportive letter has been Issued.
8.3 Bidders must state the Radiation Control Licence number of the make and mode! of the equi offe
" | red,
i this type of ggu;pmmflapparatus appears on the schedule of Hazardous Swstam?;, m by the
Directorate: Radiation Control of the Department of Health, a ficence in terms of the Act on Hazardous
tsumhe biddm {Act 15’@ t{nuzif bJ; s::{)lm'rﬂed with the bid document. The licence must be regislered under
i ers name or er of Joint Venture must be submitted by the Licence  the ioance +
not in the name of the bidder, ! e vhere e ®
BIDDERS THAT NEGLECT TO SUBMIT A LICENCE WILL NOT BE CONSIDERED.
84. 1 more than one Hem of equipment is offered, bidders must submit the Radiation Control L
] ! ed, License for
flem uf.equipmem that is offered in the bid. The make, mode! and license number of the various m
offered in the bid must be highlighted on the Radiation Control License, '

oth;:f—gmpﬁanm with the above mentioned Special Conditions will invalidate the bid for such producls

Page 60 of the RFP document contained the Evaluation Criteria and indicated
on paragraph 1 under the heading “Specifications” that “only offers that meet
the specification and Special Terms and Conditions in all aspects as
stipulated in the bid documents shall be considered.” (own emphasis

added)

Further paragraph 3 under the heading “Functional Evaluation” stated that
bidders were required to submit a detailed proposal in line with the proposed
structure- as defined in the terms of reference and that bidders were “also
required to submit detailed proof and documentary evidence that they have
the required competence as a defined roll out plan to execute the contract in
accordance with the scope, special conditions, specification and all

applicable regulations.” (own emphasis added)

On 24 June 2019, | requested information from the South African Health
Products Regulatory Authority (SAHPRA) who are tasked with the
responsibility of overseeing radiation control in South Africa, as mandated by
the Medicines and Related Substances Act (Act No 101 of 1965 as amended)
as well as the Hazardous Substances Act (Act No 15 of 1973).

37



5.1.34 The requested information was to confirm the Radiation Control Licence

5.1.35

5.1.36

5.1.37

5.1.38

information relating to Mzansi LifeCare, for X-ray machines registered, as
required in paragraph 8.3 of the Special Terms and Conditions. This document

was not submitted in the bid documents of Mzansi LifeCare’s bid proposal.

| received the following information on 25 June 2019 from SAHPRA; “no
company with the name "Mzansi Lifecare" appears on our database of licence
holders - a licence holder being a legal entity permitted in terms of the
Hazardous Substances Act to import a particular electromedical device (e.g.
X-ray equipment)’ and further “If the company in question ever had a licence
issued to it in the name of Mzansi Lifecare and that licence had been cancelled
for whatever reason, that information would have been retained on our
database. To confirm, no historical or current information related to the

company in question appears on our database.”

According to the minutes of the meeting held on 5 December 2012 by the
TEC, only two (2) companies, namely MST Technologies and Mzansi LifeCare
submitted their bid offers on the closing day of the bid, 26 November 2012.
The TEC comprised of Dr T. Mhiongo as the Chairperson; Dr. J. Mthethwa,
the General Manager, Non-Communicable Disease; Dr JV Dlamini, the
Deputy Director General, District Health Services; Mr M. Mnyandu, SCM
Practitioner, Acquisition Management and Ms. J Mnyandu Senior SCM

Practitioner, Acquisition Management.
Further , the purpose of the aforesaid meeting was to:

(a) Give the companies an opportunity to present their products offered;

(b) Allow the Technical Evaluation Committee (TEC) to evaluate the product
offered and discuss areas of concern and give clarity; and

(c) To gain a broader understanding of the product offered.

It appears from the purpose of the meeting, as indicated in the minutes, that
the TEC conducted a further presentation meeting with Mzansi LifeCare and
MST. However no information on the minutes or the submission to the DBEC

recorded the companies in attendance, nor was any attendance register
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5.1.39

5.1.40

5.1.41

5.1.42

5.1.43

provided to indicate that this presentation meeting by the TEC indeed took
place. The RFP, also did not contain any details of presentation meetings that

were to be conducted with the bidders.
The minutes further indicates that the TEC resolved as follows :

(a) Mzansi Health Care be recommended for the Mobile Hospital Unit
(Service only);

(b) MST Technologies and Mzansi Health Care recommended for the PHC
Mobile unit (Service only);

(c) MST Technologies for School Health (Service only); and

(d) MST Technologies for Dental and eye (Service only).

The comments by the TEC on paragraph 4 of minutes stated that MST was
not recommended for the Mobile Hospital Unit as “the bidder has not indicated
that the Mobile unit will not render a full district package. Exclusions include,
number of beds, theatre, rehabilitation, limited obstetrics, limited surgery,

limited gynaecology, limited occupational health and limited dermatology.”

It was further noted on the minutes that the TEC recommended that “the Office
of the Deputy Director General advise on specific quantities once the award

had been made”.

A submission compiled by Ms A Zondo, the Chairperson of the DBEC, dated
7 December 2012 and addressed to the Chairperson of the Departmental Bid
Adjudication Committee (DBAC), stated that the offers for the bid were tabled
before the DBEC for evaluation and for formulation of a recommendation at
its meeting held on 5 December 2012. However due to some technicalities it
was resolved at the meeting that this bid “be round robinned” to all the

committee members for scrutiny and recommendation.
The submission recorded Mrs A Zondo, Chairperson as the Chairperson of

the DBEC; Ms R Deonundhan, member; Mr M Mahlaba, member and Ms L.T
Khumalo and stated that the DBEC considered the documents presented to
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them, perused the comments of the TEC's report and were satisfied with the
evaluation of the TEC. The DBEC further recommended that the DBAC

consider and award the tender.

5.1.44 Minutes of the DBAC meetings held between 16 January 2013 and 26 June
2013 were analysed and indicates that the DBAC had failed on several
occasions to, adjudicate the tender and instead referred the matter back to
the Acquisition Unit to refine their submissions. The DBAC raised numerous
issues with regards to the process followed as summarised in the table below:

DATE OF DISCUSSION RECOMMENDATION

MEETING

16 January The DBAC raised concerns and requested more details on the e  Refine submission; and

2013 following: e Provide

¢  Clarity on the number of vehicles required; outstanding/requested
e  Clarity on the unit requirements (size, contents, information
etc.);
s Clarity on the description of the bid-whether it
includes the supply, delivery and maintenance of
vehicle?
¢  Price for outright purchase of each unit/vehicle;
e Whether the cost of the maintenance per vehicle is
realistic;
¢ Clear indication as to the staffing requirements; and
e  Clarity on what is included in the lease

30 January DBAC noted that the concerns raised in the previous meeting The Senior General Manager:

2013 were not yet resolved. Specialised Services and Clinical
Support (Dr T Mhlongo) be
consulted for assistance.

s The tender be held in
abeyance.

06 February | DBAC noted that the concerns raised in the previous meetings | The tender be held in abeyance,

2013 were not yet resolved. The DBAC further noted the following: pending the submission of a

s  The quantities were not indicated; comprehensive report to the
e  The number of vehicles required to convert were not | Chairperson (Mr M Ravhura). The
indicated; report should include the following
»  The criteria used to eliminate bidders was not information:
elaborated, ¢ Quantities;
o  The matrix used to judge the companies on e Number of Vehicles to be
execution capacity was not indicated,; converted;
o  The exact measurements required were not o  Criteria used to eliminate
indicated; bidders;
¢  The TEC Report was not detailed. ¢ Matrix used to determine
the companies’ execution
The DBAC questioned how the bids were invited and also capacity;
raised the issue that the Department currently has a PHC s  Exact measurements
facility that costs far less than the offer tabled. The required; and
Department had no justification for why the new facility e  Detailed Technical
was necessary and the cost thereof. Evaluation Report
13 February | The DBAC raised concemns regarding: ¢ Negotiation be
2013 e The cost on a 3 year lease period and the fact conducted in line with
that the vehicle would be returned to bidder the prices of RT
thereafter; contract;
e  The cost for these facilities was extremely high ¢ Negotiate price of
compared to the Transversal contract. maintenance;

e  Consider Purchasing
vehicle outright { not
including maintenance or
staff);

e  Consider purchasing
vehicles directly from the
RT contract;
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e  Confirm with Demand
Management that the
budget is available for the
vehicles at the negotiated
prices;

s  Prepare letters for HOD
and attach all letters to
the companies for
signature at the same

time.
27 February | The DBAC was advised on recommendations made at the The Chairperson advised that the
2013 previous meetings regarding negotiations: bid process cannot proceed if the
e Prices offered to be in line with those offers available | funds are not available.
on the RT contract;
e  Maintenance costs to be in line with the DBAC recommended that:
recommended 4-10% range. s  SCM confirm availability
of funds and end-user
It was reported back to the BAC that there were no funds ASAP; and
available and therefore negotiations were not conducted. e  Conduct negotiation with
relevant companies.
20 March The DBAC was informed that: DBAC recommended that:
2013 e negotiations could not be conducted until funding e  The End-user be
has been confirmed; contacted fo confirm the
¢  Aresponse confirming funds had not been received required availability of
by the End-user. funds;
¢  Letter be sent to the HOD
The DBAC raised concerns that: indicating the frustrations
e Funds should have been confirned prior to the experienced by the BAC
presentation to the BAC; and and due to a lack of
e Itappeared that the bid had not been budgeted for. cooperation from the
End-users; and
e  Consideration would be |
given at the next meeting
to cancel the bid.
10 April Report was provided to the DBAC: The DBAC recommended that: |
2013
¢  The availability of funds had still not been e A submission be
confirmed by the End-user; prepared for the HOD
¢ A submission dated 26 March 2013 was made to the providing a clear outline |
HOD indicating the current status of the bid and of all the proceedings
seeking guidance on a way forward for the BAC to thus far, regarding the
make a decision. bid, including, the BAC'’s I
_ requirements/
The Chairperson of the DBAC advised that he had seen the recommendations. |
cormrespondence to the HOD and that it did not provide a full ¢  The submission be made |
background of the process followed and did not address all the available to the |
issues raised. Chairperson for checking
and signing.
He further advised that he had seen an email sentto Dr T
| Mhlongo, on 20 March 2013, and was concerned that it
appeared to be the first correspondence requesting |
information on the availability of funds.
|
15 May Report was provided to the DBAC regarding the meeting The DBAC recommended that: |
2013 with SCM and the Bidders on 13 May 2013, in which the

following was discussed:

Problems identified with medical equipment;
Exorbitant maintenance prices;

Outright purchase verse the leasing option; and
Bidders agreed to review packages and
reschedule meeting for 20 May 2013.

The DBAC Chairperson stated that the District Offices were
satisfied with the current models being presented and that a
letter was received by Dr Zungu from the District Office
requesting that the process continue in terms of the original bid
requirements.

The DBAC Chairperson further stated that he had had a
meeting with Dr Zungu regarding the contract, where Dr Zungu
argued that:

»  The matter be re-tabled
to the BAC on 22 May
2013 following the review
of the bidders pricing
packages on 20 May
2013.
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e Qutright purchase could be a problem in registering |
and licencing vehicles following modifications;

o  Safe keeping of expensive equipment in the vehicles
would be a risk;

¢  Relevant staff members might not be available to
move the vehicles when required.

| 22 May Report was provided to the DBAC regarding: Updated submission and
2013 e  That both companies agreed to review their pricing preference point schedule will be
packages; and ‘presented at the next meeting.
e The revised offers were received on 22 May 2013.
05 June The DBAC was advised that: The DBAC recommended that:
2013 e  Asadvised in the meeting held on 29 May 2013,
revised packages had been received from both s  The tender be awarded
companies. as a price list tender (as
¢  The bidders had been informed that a price list negotiated) for a 3 year
contract should be established, whereby the period.

End-user will be able to purchase their
requirements according to their needs as and
when necessary. The companies understood
and accepted the proposal made by the
Department;

* 3 options were now available. These were
leasing option with or without staff and outright

purchase.
26 June The DBAC was advised that: The DBAC noted progress made
2013 o  The notice of award has been submitted for regarding the tender , and
advertisement in the Government Bulletin considered the contribution and
responsibility of the DBAC as
finalised

5.1.45

5.1.46

Based on the summary of the minutes in paragraph 5.1.45 above, the
Manager SCM, made a submission to the Chairperson of the BAC on 24 May
2013, requesting the BAC to reconsider and to proceed in awarding bid ZNB
9281/2012-H.

The following were indicated on the submission under the heading “BAC

Decision” :

(a) The BAC requested negotiations be conducted with the responsive
bidders requesting price breakdown in terms of leasing options as well as

outright purchase of the following units.

(b) On 20 May 2013 Acquisition Management had a meeting with the bidders

and the bidders had agreed to review their prices.

(c) This bid was re-tabled before the BAC for award on 5 June 2013 and was

approved.

(d) The DBAC resolved that the bid be awarded with various options. The
Department will exercise. the following options when sourcing the units:

(aa) Leasing Option without staff;
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(bb) Outright Purchase; and
(cc) Leasing Option with staff

(e) The end user must obtain approval from the HOD prior to sourcing the

units.

(f) The BAC resolved that this bid be awarded as a “price list bid" as there
were no quantities guaranteed to be sourced by the Department for the

duration of the contract.

5.1.47 MST and Mzansi LifeCare submitted their revised proposal with options as

tabled below:

MOBILE PRIMARY HEALTH | R 12506 940.00 R 347 415.00 R 347 415.00
CARE UNIT

MOBILE SCHOOL HEALTH | R 12 097 976.40 R 336 054.90 R 336 054.90
UNIT

MOBILE DENTAL AND EYE- | R 12 506 940.00 R 347 415.00 R 347 415.00
CURATIVE UNIT SERVICES

MOBILE PRIMARY HEALTH CARE UNIT R 4 900 000.00
MOBILE SCHOOL HEALTH UNIT R 4 600 000.00
MOBILE DENTAL AND EYE-CURATIVE UNIT | R 4900 000.00
SERVICES
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MOBILE PRIMARY HEALTH | R 458 565.00 R 111 150.00 R 569 715.00

CURATIVE UNIT SERVICES

CARE UNIT

MOBILE SCHOOL HEALTH | R 336 054.90 R 172 140.00 R 508 194.90
UNIT

MOBILE DENTAL AND EYE- | R508 194.90 R 117.990.00 R 626 184.90

- UMZANSI LIFE CARE

OPTION ONE : LEASE SERVICE ONLY

NAME OF UNIT REVISED OFFER FOR 36 | MONTLY PRICE ( VEHICLE |,
MONTHS ~ CHASIS BASED MAINTENANCE AND DRIVER )

SERVICE ONLY

MOBILE HOSPITAL UNIT R 52 520 580.00 R 1 458 905. 00

- MZANSI LIFE CARE

"OPTION TWO : OUTRIGHT PURCHASE

The cost of the mobile unit will be determined by the type of vehicle and equiprﬁent as per

specifications

5.1.48

5.1.49

5.1.50

The submission was approved by the Chairperson of the DBAC, Mr E.M
Ravhura (Mr Ravhura) on 6 June 2013 and ratified by the erstwhile HOD, Dr.
Zungu on 7 June 2013. On 12 March 2019 | interviewed Mr Ravhura who
confirmed that he approve the above submission and stated that as the BAC
Chairperson he had held a meeting with the Dr Zungu who argued for the
lease of the Mobile Units as per his feedback to the DBAC on 15 May 2013,
which is detailed above in the table on paragraph 5.1.44.

The evidence from the Department indicates that on 21 June 2013 the
Department published the award of the tender in the Government Tender

Bulletin.

The Department appointed Mzansi LifeCare on 3 July 2013 for a total amount
of R1 458 905.00 per month, for the provision of a Mobile Hospital Unit through

a lease excluding staff, and the contract was signed on 2 August 2013,

44




5.1.51

5.1.52

A letter of appointment dated 13 July 2013, signed by Mrs. A Zondo, the
Manager SCM, was sent to MST advising them that the DBAC had approved
the tender for the provision of the Mobile units according to the options and

prices as listed above in paragraph 5.1.47.

| have taken note of the article published by Drum Digital Online on 27 January
2015 with the title “KZN's mystery R61 million bus tender’ which stated as

follows :

“A tender for four mobile clinics in KwaZulu-Natal will end up costing taxpayers
a ‘crazy’ R61 million -- and only two of the units have been delivered. Of that
amount, R52m is being spent on leasing a truck and trailer that has a standard
X-ray machine, which at the end of the three-year lease, the department will
not even own.

Two companies -- Mzansi Lifecare (Pty) Ltd and Mobile Satellite Technologies
(MST) -- won the tenders.

The story caused an associate of Mzansi Lifecare to call a Sapa reporter and
threaten to ‘deal with him personally’ if he wrote the ‘wrong thing’ about the
tender (See KZN-HEALTH-THREAT sidebar).

These companies were meant to provide four mobile health units to the
provincial health department. Only two were delivered and, by August 2016,
they will have cost as much as R61 million.

MST was asked to provide one unit, but won a tender to provide three units
without knowing it.

‘My stomach turns when | hear this. We only got an order for one unit. We only
supplied one unit,’ said Mobile Satellite Technologies (MST) chief executive
Fernando Acafrao.

According to the Government Gazette of June 21, 2013, the Cape Town-
based MST was to provide the KwaZulu-Natal health department with three
vehicles -- a mobile primary health care unit, a mobile school health unit, and
a mobile dental and eye unit.

Johannesburg-based Mzansi Lifecare (Pty) Ltd was to provide a mobile
hospital unit.

The tender, ZNB 9281/2012-H, appears in a document entitled The Main
Coniract Register 20122013, found on the department's website. This register
details what each company is to be paid and for what period.
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The mobile school unit was billed at R4.6m. The primary health care unit and
the dental and eye unit were listed as having cost the department R4.9m each.

The problem with the MST portion of the tender is that MST did not know it
had won the tender for three vehicles.

Acafrao said his company had only ever been asked to provide one
vehicle, which was delivered in October 2013. (own emphasis added)

Acafrao said the unit had been sold to the department for R4.9m and that
the department was paying about R100,000 a month to MST for the
vehicle's operational costs over three years ending August 2016.

(own emphasis added)

In its bid Mzansi Lifecare submitted two quotes for the mobile hospital unit, for
R54m and R62.8m. The latter figure included staff. The department however
awarded it a tender for R562.5m.

A search on the Companies and Intellectual Properties Commission website
revealed the company was registered on May 29, 2012, with Nandi Sakhile
Msimang and Andrey Timshchenko as directors.

It was registered 17 days before the department published a request for
information "for provision of universal mobile unit/s for provision of Integrated
Health Services in KZN" in the Government Gazette of June, 15, 2012.

On August 2, 2013, Dr Sibongile Zungu, the embattled head of the KwaZulu-
Natal health department, signed off on the tender, agreeing the department
would pay Mzansi Lifecare R1.5m every month to lease the vehicle without

staff.

It is not known how the bid evaluation committee and finally the bid
adjudication committee reached the conclusion that Mzansi Lifecare’s bid was

the best one.

It is also not known how many companies submitted bids to provide the mobile
hospital unit, or if in fact there were any other bidders apart from Mzansi
Lifecare.

The company did not respond to questions from Sapa about its tax compliance
certificate; or its broad-based black economic empowerment status. Sapa
could not find copies of these certificates.

Mzansi Lifecare's vehicle was unveiled by KwaZulu-Natal health MEC
Sibongiseni Dhlomo last July. The Newcastle Advertiser reported that at the
event Dhlomo revealed the unit was one of four mobile hospitals the
department planned on having. It was built by the Dutch company Lamboo
Mobile Medical.
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5.1.53

5.1.54

Wilfred van der Klauw, Lamboo's business development manager who
attended the unveiling, said earlier this month his company had only supplied
one vehicle to Mzansi Lifecare. He could not reveal for how much it was sold

to Mzansi.

However, he provided detailed plans and pictures showing the vehicle's
specifications.

To determine how much such a vehicle would cost, Sapa contacted a
company not involved in the tender in any way and sent it the plans and
pictures.

It was informed that the vehicle had cost the department US5.1m -- the dollar
value of the R52.5m lease at the time the award was published in the
Government Gazette of June 21. The company was not informed who had
built the vehicle or who had been awarded the tender.

‘That kind of money is crazy. If it cost that much, you already wasted four-and-
a-half million [dollars],’ was the reaction from Richard M Dinse, the vice
president of LifeLine Mobile, a company based in the US state of Ohio that
manufactures such vehicles.

After he had examined the pictures and the plan, Dinse wrote in an e-mail: ‘As
I mentioned to you, | couldn't believe the amount charged for the three-year
lease’ of this medical unit.

‘For the price they were charged, LifeLine could have delivered four identical
vans to Durban. And, it wouldn't be on a lease agreement; they would own all
four of the vans.’

He said the company could supply a 12m-long vehicle with a comparable floor
plan with an X-ray and ultrasound machine for about US1.1m (R12.5m at
current exchange rate). That price, he said, would include a tent, training, and

warranty costs.

‘As | mentioned previously, this is the sale price, not a lease agreement,” he
said....”

| also conducted internet searches on Lamboo Medical Mobile and Mzansi
Life Care's social media accounts and web sites (YouTube and Facebook),
and established that Lamboo Medical Mobile had published pictures on their

website of the Mobile unit that was supplied to Mzansi LifeCare.

Mzansi LifeCare Medical published a video on 14 June 2014 on their YouTube
account of the Mobile unit. The following pictures were reproduced from the
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video, to indicate the modifications that were made to the Mobile unit as well
equipment included in the Mobile unit:
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Picture of Leased Mobile unit

https://www.mobile-medical.eu/projects/mobile-primary-care-truck-unit-delivered-
south-africa/ accessed on 02 March 2019.
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s e S
Racaption
Mzansd Lifecs
Universal Motide Haonpital

mMobile Hospital Unit

Mobile Hospital Unit " | Mobile Hospital Unit

https://voutu.be/NiFhwPCTWdE accessed on 2 March 2019

Purchasing of Mobile units with Mzansi LifeCare

5.1.55 On 8 January 2015, Dr.B.R Ndaba, (Dr Ndaba) the Manager : Medical Male
Circumcision (MMC) and HIV Prevention, made a submission to the erstwhile
HOD, Dr. Zungu requesting approval for the rental and purchase of four (4)
Mobile Hospital Units. The availability of funds was confirmed by the CFO and
on 15 January 2015 the submission was approved by the erstwhile HOD, Dr.
Zungu.
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5.1.56 A proposal made by Mzansi LifeCare in January 2015, indicates that the
Mobile units supplied would have four (4) to six (6) consultation cubicles, PHC
and counselling services as well as four (4) to six (6) procedure cubicles for
MMC.

5.1.57 Paragraph 9.1.1 of the proposal provided a purchasing breakdown of prices

as follows:
MMC unit Production R 3900 000.00
Space Slide out R 800 000.00
CCTV/IT Solution R 100 000.00
Patient Access Lift R 130 000.00
Interior R 270 000.00
Volume Tanks R 70 000.00
Medical Equipment R 330 000.00
Subtotal R 7 000 000.00
Vat R 980 000.00
Total R 7 980 000.00

5.1.58 The following are pictures of the Mobile units that were submitted in the

proposal :

The truck has consultation and teatment areas including:

- 4-6 Consultation Cubicles PHC and councelling services
4-6 Procedure cubicles for MMC
- integrated medical gas bank system including scavenging and medical vacuum,
- On-board bulk gas bank {cylinders! providing 02, N2O, and medical air with
emergency supply, and internal gas supply status panel.
Terminal HEPA filtered EUJ Gmp grade C air delivery system providing ulra-
¢lean air, 1o all clinical areas with cascade pressures,

Page 11 of 28
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- internal layout includes operating theatre / anaesthetic room / recovery room,
utility roum / changing room / clean store areas.

- integral 63Kva back-up generator unit and UPS system covering internal
essential alectrical instatfations.

o Up Rammy-, Foké Dp Flowr

7
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5.1.59 A letter was submitted by the DBAC, dated 27 February 2015, confirming, that

the tender was tabled before them at a meeting held on the same date, and
the DBAC approved the outright purchase option to be added to the existing
contract to enable the Department to have more options to be used in

procuring the School Health Mobile units.
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5.1.60

5.1.61

5.1.62

| RECEIVED BY : MR K NAIDU OF KZN DEPARTMENT OF HEALTH EMS FLEET

On 2 March 201577, Mr Mlaba, the Acting General Manager, SCM made a
submission to Mrs. N Maphumulo, the Deputy Manager, SCM stating that a
request was made to look at the outright purchase and that a negotiated price
had been finalised. He stated further that the purchase order must be issued
on the negotiated price of R 7 980 000.00 for the outright purchase of the

vehicle.

On 1 March 2016, Mzansi LifeCare submitted an invoice for the amount of
R31 200 000.00, for four (4) Mobile units, a purchase order was completed on
6 March 2016 for Mzansi LifeCare, and was paid by the Department on 27
May 2016.

A delivery note for each Mobile unit was submitted which indicated the
following make/model of trucks and trailers, medical equipment received , and

date received by the Department are summarised in the table below:

TRUCK-IVECE

IIRUGIN

MANAGEMENT
:— i_____;___i 03 May 2016 29 April 2016 29 April 2016 27 April 2016
MEDICAL EQUIPMENT

ELECTRICAL SURGICAL KNIFE 4 v v v v
GLOCOMETER 1 X v v v
1

GLUCOMETER STRIPS 50°S 1 v v v v
AUTOCLAVE 1 v v v v
RESUSCITATOR ADULT v v v v
SILICONE 1

ADVANCED LIFE SUPPORT JUN 1 v v v v
AED 1 v v v v
STETOSCOPE CLASSIC v v v v
1

BP UNIT ANERIOD WALL MOUNT v v v v
1

THERMOSCAN 1 v v v v
EXAMINATION LIGHT § v v v v
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EXAMINATION COUCH 5

SMALL MEDICAL TROLLEY §

MEDIUM MEDICAL TROLLEY 5

SCALE DIGITAL 1

DIAGNOSITIC SET WALL MOUNT
1

AN RN RN RN

ANERN IR

AR NERNER N RN

ANERNEREN IR

NON MEDICAL EQUIPMENT

LEGS 2

v

v

STAIRS 2

STAIRS RAIL 4

TABLE 1

METAL CAPBOAT 1

4
v
v
v

v
v
v
v

ANERNERNER BN

SNEENEENEENEEN

COMPUTER 1

PRINTER 1

5.1.63

5.1.64

5.1.65

5.1.66

On 18 September 2017 | held interviews with Mr Bongani Khanyile (Mr
Khanyile), the Department’s Transport Manager. An enquiry was made with
Mr Khanyile as to whether the purchased Mobile units were still operating. |
was informed that tr]e purchased Mobile units were not in use and were parked
at the Department's E'mergency Medical Service (EMS) Fleet Management

site in Jacobs, KZN-since they were purchased.

The Department indicated that Mzansi LifeCare had purchased the trucks for
the Mobile units from a company named lveco and had transferred the trucks
onto their name. This rendered the trucks technically second hand, meaning
that the Department had to obtain a certificate of roadworthiness, to comply

with the registration requirements to take ownership of the trucks.

The Department further indicated that the Mobile units could not be transferred
to the Department as there were issues relating to the outstanding license
fees owed to the Licencing Authority by Mzansi LifeCare, as well as
compliance issues relating to the capacity of the truck versus the capacity of
the trailer , explaining further that the capacity of the trucks were not adequate
to pull the trailer that was supplied, as the trailers were too large for the

trucks.(Refer to pictures on paragraph 10.2.1.76)

On 7 March 2019, | conducted an inspection in loco with the objective of

viewing the purchased Mobile units and their current state.
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5.1.67

5.1.68

5.1.69

Upon arrival at the Department's EMS Fleet Management site | was informed
that the Mobile units had been removed from the site by Mzansi LifeCare.

The Department provided me with correspondence between Department’s
EMS Fleet Management and Mzansi LifeCare. The correspondence indicates
that on 28 June 2018 , Dr Nandi Msimang (Dr Msimang), the Director of
Mzansi LifeCare, submitted an email to the Department's EMS Fleet

Management which stated as follows :

“Dear Kuben

From the time we last met, you had alerted to us the mechanical/technical
issues that you faced with the trucks which were delivered to you by Andrey
Timoshchenko.

I'd like to make you aware, that Andrey Timoshchenko has left and | have not
seen him, which leaves you guys with a problem utilising the entity for good
use and what it was expected to do.

We have tirelessly been looking for a way to assist you, in order for the entity
not ending it as scrap, considering the fact that the mobile clinics have been
stationed there for over 2 years (my emphasis).

We have managed to find a way how we can do some configurations and
changes in terms of strategy and etc, to lift this problem of your hands and put
them into the system for the use it was initially intended to do.

My suggestion is we start with 2 trucks, and following that we can aliviate and
assist with the other 2.

Kindly release the 2 mobile trucks, and we will update you on the progress

and subject to a successful roll out, we can start discussing the other 2.

Kind Regards,
Dr. Nandi Msimang”

On the same date the Department's EMS Fleet Management submitted a

letter to Mzansi LifeCare responding to the email stating that “two IVECO
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5.1.70

5.1.71

5.1.72

5.1.73

5.1.74

5.1.75

Horse’s with VIN AANA1TMO004K623968 and VIN AANA1TS004K623981"

were released to Mzansi LifeCare.

A further email on the same date was sent from Dr. Msimang to the
Department’s EMS Fleet Management directing them to release the other two
trucks, as “they have received notice from the parties that they have mandate

to view and purchase them all.”

On 7 March 2019 ,Mr Khanyile, indicated that the Department of Transport
had issued a report indicating that the vehicles had several issues relating to
compliance e.g, the axle capacity of the truck was not sufficient for the
capacity of the trailer. He further stated that to date the Department has never

taken ownership of the assets (Paragraph 5.1.76, Picture B)

The Department’'s EMS Fleet Management further submitted the Temporary
Permits and Certificate of Registration in Respect of Motor Vehicle, for the
four (4) trucks, which indicate that the trucks Temporary Permits were issued
on 8 July 2016 and the trucks were registered on 12 August 2016 in the name

of Mzansi LifeCare.

It was noted that only one (1) Temporary Permit for the trucks was filled in
pencil with the dates “2076-07-08 to 2016-08-28", and a note submitted in the
documents provided by the Department, stated “To fill dates : 21 days from
starting date: Example: 15-06-2016-05-07-2016. If you are not sure, please
don't hesitate to phone: ....(Claudia)”.

On 17 April 2019, 1 made a request to the Road Traffic Management
Cooperation (RTMC), as the custodian of the electronic national
administration traffic information system (E-Natis system) to provide me with
information relating to the current and previous ownership of the
undermentioned vehicles, including the date of registration of ownership to

Mzansi LifeCare.

The following information was subsequently received from the RTMC.
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NaTIS Business Business
Vehide Licence Regitration  Registration Ownership |Sequencef
VIN/CHASSES Licence Nr, MV Status ExpiryDate D Type ~ [Number (BRN) [number ~|Cwner StartDate ~(Ownership {Status
KISKTCEFIDKO0048  (NPL9S193 |Lcensed DU5T3UBRN | FLI0926090023] 2012/052609/07 {MZANSIIFECARE Py} LTD 2T-Aug-14 1| Current
BN {F120926090023) 2012/092600/07 [MZANSI LIFECARE (PTY) LD D-hug-14 2Previous
BN (2061773630012 2006/177363/23 TRANS-SCOTT TRUCKS 03-u-14 3\Previous
AANATTMODMG23968 [HP39NSGP (Registered (Exempt rom Liensing !BRN 1079629230019{2010/029629/23 |TRANS WES AFSLAERS 03-Sep-18 1iCurrent
BN [FI7A165160013 | 2007/216516/07 |BREANNER TRADING ENTERPRISEPTY) |  31-Aug-1B Previous
BRN  [FI74165860013 2017/416516/07‘BREANNERTRADING ENTERPRISE(PTY) | 3L-Aug8 3 Presious
BN {FI74M65160013) 2017/416516/07 [BREANNER TRADING ENTERPRISERPTY) | 1-Aug-1o Hrevious
BN |F20906090023 2012/092609/07 MEANSI LIFECARE Y] LTD D-Aug-L6 5 Previous
AANATTMO0AKG2397L Registered (Exemptfrom Liensing BN [1029629230019]2000/020625/23 TRANS WES AFSLAERS 1Hhug-18 1Current
BN |FU7AL65060013 2007 416516/07 (BREANNER TRADING ENTERPRISEPTY) | (3-Aug-18 2{Previous
BN [F120926090023 20120926007 [MZANSI LIFECARE (PTY)LTD 1-hug-16 31 Previous
AANALTSOO4K623980 Registered {Exemptfrom Licensing) |BRN 029629230019 2080/029629/23 TRANS WES AFSLAERS 1:Aug-18 1 Current
BN FU7A165160013 | 2007/416515/07 (BREANNER TRADING ENTERPRISEPTY) | 02Aug-I8 1| revious
BN {F120926090023]2012/092609/07 MZANSI LIFECARE Py} LTD 12-Aug-16 3| Previous
AANALTO0KG23981 |HP3SKMGP Regisered (Evempt from Licening BN (102862923000912000/029629/23 TRANS WES AFSLAERS 03-Sep-18 1| Current
|BRN FITA165160013{2017/416516/07 BREANNER TRADING ENTERPRISEPTY) | 3L-Aug-18 2 Previous
BN (FI74165160013) 007)/4165105/07 |BREANNER TRADING ENTERPRISEIPTY) | 30-Aug-18 3 Previous
BN |FL7AL651600(3) 017/416515/07 (REANNER TRADING ENTERPRISEPTY) |  12-Aug-th A Previous
BN [F120926090023 2012/09260/07 [MZANSI UFECARE (PTY)LTD D-Aug-16 5|Presious
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5.1.76 Below are pictures submitted by the Department on 21 September 2017 of the
purchased Mobile units that were parked since their purchase at the

Department’'s EMS Fleet Management.
Picture A

Picture B

RS . o
g gv

HEALYH SERVICES AVAILABLE HERE

POINTS
INDICTING
SPACE
BETWEEN
TRUCK
AND
TRAILER

POINTS INDICATING THE START AND
POINTS INDICATING THE START AND FINISH OF THE TRUCK
FINISH OF THE TRAILER
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5.1.77

5.1.78

5.1.79

5.1.80

Picture C

Extension of Contract with Mzansi LifeCare

On 15 August 2016, Mr Mlaba, the Chief Director, SCM, submitted a letter to
Mzansi LifeCare advising them that the Department wished to provide them
with a month’s notice on the termination of service, that there would be no
extension and that Mzansi LifeCare was required to cease their services by
31 August 2016.

On 5 December 2016, Dr Msimang sent an email to Mr C. Mlaba, indicating
that on 28 November 2016, Mzansi LifeCare was asked to stop work in the
Ethekwini Inanda C area, and requested to park the truck as their contract had

already expired.

On 15 December 2016 Mr Mlaba made a submission to the former HOD, Dr
Mtshali with the title “RE-LETTER OF CONCERN: ZNB 9281/2102-H MZANZI

LIFE CARE (PTY) LTD".

The submission noted that:
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5.1.81

(a) According to the Contract Register, the contract with Mzansi LifeCare had
commenced on 1 September 2013 and the expiry date was 31 August
2016;

(b) The purchase order was issued to Mzansi LifeCare on 20 June 2014, nine

(9) months after the contract commencement date;

(c) According to the payment report, the Department has made twenty-nine
(29) payments totalling R42 308 245.00 to Mzansi LifeCare for services

rendered to the Department;

(d) According to the Purchase order, if the lease was 36 months, there is a
balance of seven (7) months outstanding which amounts to R10
12 335.00 for the balance of the lease in order to reach a total amount of
R 52 520 580.00 as per the Purchase order; and

(e) Mzansi LifeCare has continued to render services to the Department for a
further three (3) months after the expiry of the contract, but has not been

remunerated by the Department.

The submission further requested the former HOD, Dr Mtshali to consider and
grant approval for the proposed negotiations between Mzansi LifeCare and
the Department in which two (2) options will be tabled, Either:

(a) The Department pay Mzansi LifeCare for only the three (3) months in
which services were rendered after the contract expired, leading to an
abandonment of the remaining four (4) months; alternatively

(b) The Department pays for the three (3) months that they had provided their
services for and additionally, request that they assume their duties for the
remainder of the four months, which will then amount to a total of seven

months that remain in abeyance.
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5.1.82

5.1.83

5.1.84

On 24 February 2017, Mzansi LifeCare signed an addendum to the original
agreement signed on 2 August 2013, whereby the parties agreed to amend
the duration of the agreement. The Department signed the addendum on 28
February 2017.

Paragraph 2.1 of the addendum stated that a new clause is inserted into the

Universal Mobile unit Service Agreement, which reads as follows:

“The contract period shall be extended for a further period of four (4) months,
which shall commence on 01 March 2017 and shall terminate on 20 June
2017.

The parties agree that KZN Department of Health shall continue to make
payment to Mzansi for the Services rendered during the four month period,
which completes the contract of 36 (thirty six) months in line with the purchase
order dated 20 June 2014”

Payments Made for Mobile units

The SCM Reporting Schedule sourced from the Department’'s Basic
Accounting System (BAS), indicates that the following payments were made
to Mzansi LifeCare and MST :

MZANSI LIFECARE

Date Purchase order number Amount Paid in Rands)
1 18/08/2014 C0574044 1 458 905.00
2 08/09/2014 C0648125 1 458 905.00
3 13/10/2014 C0191950 1458 905.00
4 10/11/2014 C0192095 1 458 905.00
5 26/11/2014 C0227641 1 458 905.00
6 12/12/2014 C0228109 1458 905.00
7 17/12/2014 C0228114 1458 905.00
8 13/01/2015 C0232674 1 458 905.00
9 28/01/2015 C0232697 1 458 905.00
10 18/02/2015 C0228149 1 458 905.00
11 18/03/2015 C0259951 1 458 905.00
12 08/04/2015 C0234070 2 660 000.00
13 16/04/2015 C0309255 1458 905.00
14 07/05/2015 C0310773 1 458 905.00
15 27/05/2015 C0310979 1330 000.00
16 27/05/2015 C€0310980 1 458 905.00
17 27/05/2015 C0310979 1330 000.00
18 26/06/2015 C0342865 1 458 905.00
19 26/06/2015 C0310979 1 330 000.00
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20 29/07/2015 C0343525 1 458 905.00
21 29/07/2015 C0310979 1 330 000.00
22 08/09/2015 C0376559 1 458 905.00
23 08/09/2015 C0341848 1 458 905.00
24 28/09/2015 C0376925 1 458 905.00
25 16/10/2015 C0377092 1 458 905.00
26 16/10/2015 C037709 1 458 905.00
27 27/01/2016 C0378276 1 458 905.00
28 25/02/2016 C0573840 1 458 905.00
29 13/04/2016 B0748974 1 458 905.00
30 26/04/2016 D0036156 1 458 905.00
31 27/05/2016 D0036526 1 458 905.00
32 27/07/2016 D0036583 1 458 905.00
33 22/08/2016 D0037138 1 458 905.00
34 30/09/2016 D0037342 1 458 905.00
35 20/01/2017 D0144624 4 376 715.00

TOTAL 54 664 960,0

MOBILE SATELLITE TECHNOLOGIES
Date Purchase order number Amount Paid in Rands)

1 06/01/2014 C0512544 5 586 000.00
2 31/03/2014 C0552012 524 400.00
3 15/08/2014 B0252437 131 100.00
4 15/08/2014 B0252435 131 100.00
5 15/08/2014 B0252436 131 100.00
6 25/09/2014 B0254439 131 100.00
7 25/09/2014 B0254441 131 100.00
8 25/09/2014 B0254440 131 100.00
9 28/11/2014 B0708932 131 100.00
10 10/12/2014 B0708933 131 100.00
11 19/12/2014 B0708988 138 834.90
12 27/02/2015 B0707389 138 834.90
13 27/02/2015 B0707390 138 834.90
14 31/03/2015 AQ738518 138 834.90
15 15/05/2015 A0738547 138 834.90
16 30/06/2015 C0257711 138 834.90
17 30/06/2015 C0257717 138 834.90
18 20/07/2015 C0257738 138 834.90
19 31/08/2015 C0258319 138 834.90
20 30/09/2015 C0258338 138 834.90
21 10/11/2015 C0258921 138 834.90
22 20/11/2015 C0258932 138 834.90
23 15/01/2016 C0391409 138 834.90
24 29/01/2016 C0391413 138 834.90
25 11/04/2016 C0392241 138 834.90
26 11/04/2016 C0392240 19 992.21
27 29/04/2016 C0392764 290 997.94
28 10/06/2016 C0392784 145 498.97
29 16/06/2016 C0392797 145 498.97
30 29/07/2016 C0393225 145 498.97
31 09/09/2016 C0393247 145 498.97
31 15/09/2016 D0046430 145 498.97
33 14/10/2016 D0047314 145 498.97
34 23/11/2016 D0047377 145 498.97
35 156/12/2016 D0047337 145 498.97
36 31/01/2017 D0046529 145 498.97
37 15/03/2017 P0086303 145 498.97

TOTAL 11 007 703,35
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Dr Zungu’s response to the section 7(9) notice received on 16 October

2019

5.1.85

Dr Zungu submitted that the complaint pertaining to the allegation of the
improper awarding of Tender no. ZNB 9281/2012 to Mzansi LifeCare and
Mobile Satellite Technologies (MST) had been a subject of a Parliamentary

Question raised by Honourable Imran Keeka and was responded to

extensively as well as discussed in the KwaZulu-Natal Legislature in the

presence of both members. She further states that she refuted the allegations

due to the following reasons :

5.1.84.1

5.1.84.2

5.1.84.3

Leasing the mobile vehicles was meant to avert risk for the Department as
the view of the Accounting Officer at the time was that a lease would allow
for services to commence without an upfront payment that could crowd out
the funds for other services. She stated further that besides the vehicles
being expensive, they were carrying expensive medical equipment which
require constant servicing and that experience from other vehicles that carry
medical equipment has shown that the maintenance costs and losses from
accidents places the Department at risk. She submitted that as an example,
one fully equipped ambulance costs more than a million rand. If it gets
involved in an accident one month after purchase, it becomes a total loss as

the government is an own insurer.

She submitted that issues pertaining to the date of registration of a company
would not ordinarily be immediately accessible to the Accounting Officer,
since it was a request for information, it would not be impossible to get new
players responding and that according to her recollection and perusal of the
documents supplied it did not point to the date of registration being a

requirement.

Dr Zungu stated that the procurement of the mobile units occurred after her
time. The funding arrangement (motivation to access more funding from
Treasury), delivery and payment happened after her time as she left the
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5.1.86

5.1.87

5.1.88

5.1.89

5.1.90

Department on the 2 April 2015 and Dr Simelane was appointed as Acting
Head of Department on 1 April 2015.

Dr Zungu further submitted that in terms of demand management for the
identified services of providing access to health services in underserved area,
the Department at its strategic planning session in 2010/11 and 2011/2012
conducted a situation analysis of Primary Healthcare (PHC) services per
district, and that it became apparent that the informal settlements and the
former black townships remained underserviced with a rising burden of

disease.

She stated that the building of clinics was going to take long, require more
staff and that there was insufficient budget to cover all areas with well
resources clinics. Further that, land to build the clinics was not immediately
available. The end users realised that the existing mobile facilities were
insufficient and prohibitive in terms of cost, not providing a comprehensive

services and void of dignity to the users.

Dr Zungu submitted that the Department then did a call for information to
establish what innovative services existed in the market and that to manage
the acquisition, the Department requested proposals from the service
providers that were promising innovative approaches to service delivery
covering most of the areas that had been outlined in the call for information.

She state that this was how the two service providers that were eventually
contracted were identified. The total cost of ownership was calculated, risks
were factored in, and the Accounting Officer had continually emphasized the
lease option considering the total cost of the mobiles, their maintenance,

security of expensive equipment installed, etc.

Dr Zungu submitted that the logistics were managed by the Districts and the
scheduling of the mobile points for both school health and the comprehensive
Primary Health Care. She stated that the services rendered and the

communities reached showed value add brought by the intervention. The end
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5.1.91

5.1.92

5.1.93

5.1.94

user report from the EThekwini district manager further illustrates the points

made in the presentation.

The expenditure incurred in terms of the mobiles for Male Medical
Circumcision occurred after her time as the Accounting Officer and that the
Acting Accounting Officer Dr Simelane, managed that process including
request for additional funds from the National Department of Health. She
indicated that all other processes that occurred after 02 April 2015 were after

her time as the Accounting Officer.

Application of relevant legal prescripts

The Constitution

Section 217 of the Constitution is the basis upon which all procurement
practices within the public sector are developed. The Constitution demands
that when an organ of state contracts for goods and services, it must do so in
accordance with a system which is fair, equitable, transparent, competitive

and cost effective.

The Public Finance Management Act, 1999 (PFMA)

The PFMA is the main legal instrument that regulates financial management
and procurement in the public service. Its objectives are to regulate financial
management in the national government and provincial governments; to
ensure that all revenue, expenditure, assets and liabilities of those
governments are managed efficiently and effectively, to provide for the
responsibilities of persons entrusted with financial management in those

governments.

Fruitless and wasteful expenditure is defined by section 1 as: “expenditure
which was made in vain and would have been avoided had reasonable care

been exercised”.
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5.1.95

5.1.96

5.1.97

5.1.98

Irregular expenditure “as expenditure, other than unauthorised expenditure
incurred in contravention of or that is not in accordance with a requirement of

any applicable legislation”.

Section 57 of the Act entrusts other officials of the entity with responsibilities

and provides that an official of a public entity:

(a) “must ensure that the system of financial management and internal control
established for that public entity is carried out within the area of

responsibility of that official;

(b) is responsible for the effective, efficient, economical and transparent use
of financial and other resources within that official’s area of responsibility;

(c) must take effective and appropriate steps fo prevent, within that official’s
area of responsibility, any irregular expenditure and fruitless and wasteful

expenditure and any under collection of revenue due;

(d) must comply with the provisions of this Act to the extent applicable to that

official, including any delegations and instructions in terms of section 56;

and

(e) is responsible for the management, including the safe-guarding, of the
assets and the management of the liabilities within that official’s area of

responsibility.”

National Treasury Regulations

In terms of section 76(4) (c) of the PFMA, National Treasury may make
regulations or issue instructions applicable to all institutions to which the
PFMA applies, concerning, inter alia, the determination of a framework for an
appropriate procurement and provisioning system (supply chain management
framework) which is in keeping with the dictates of Section 217(1) of the

Constitution.

Expenditure management of inter alia, public entities is regulated by Part 4 of

the Treasury Regulations.
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5.1.99 Regulation 8.1 provides that the accounting officer (authority) of an institution

1.1.1

must ensure that intemal procedures and internal control measures are in

place for payment approval and processing. These internal controls should

provide reasonable assurance that all expenditure is necessary, appropriate,

paid promptly and is adequately recorded and reported.

In terms of Regulation 8.2, an official of an institution may not spend or commit
public money except with the approval of the accounting officer or as properly

delegated or authorised officer.

5.1.100 Regulation 16A3.2 (d) provides that:

“16A 3.2 A supply chain management system referred to in paragraph
16A.3.1 must —

(a) be fair, equitable, transparent, competitive and cost effective;

(b) be consistent with the Preferential Procurement Policy Framework Act,
2000 (Act No. 5 of 2000);

(c) be consistent with the Broad Based Black Economic Empowerment Act,
2003 (Act No. 53 of 2003); and

(d) provide for at least the following: —

(i) demand management;
(i)  acquisition management;
(iii) logistics management;
(iv) disposal management;
(v) risk management; and

(vi) regular assessment of supply chain performance”.
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5.1.101 National Treasury Regulation 16A6.4 regulates the procurement of goods and
services by other means other than competitive bidding. As such National
Treasury Practice Note 8 of 2007/2008 regulates the use of emergency
processes to procure goods and services. It highlights that “urgent
procurement’ process will only apply where early delivery is of critical
importance and the utilisation of the standard procurement process is either
impossible, or impractical. An “emergency procurement” process will only
apply in serious, unexpected and potentially life threatening circumstances

which require immediate rectification.
5.1.102 16A6.3 The accounting officer or accounting authority must ensure that —

(a) bid documentation and the general conditions of a contract are in
accordance with —
(i) the instructions of the National Treasury; or ..

(b) bid documentation include evaluation and adjudication criteria, including
the criteria prescribed in terms of the Preferential Procurement Policy
Framework Act, 2000 (Act No. 5 of 2000) and the Broad Based Black
Economic Empowerment Act, 2003 (Act No. 63 of 2003);

(c) bids are advertised in at least the Government Tender Bulletin for a
minimum period of 21 days before closure, except in urgent cases when
bids may be advertised for such shorter period as the accounting

officer or accounting authority may determine;

5.1.103 The Preferential Procurement Policy Framework Act, Act No, 5 of 2000
(PPFA) provides that procuring entities should consider only "acceptable
tenders”, An "acceptable" tender, in turn, is defined in section 1(i) of the Act
as “... any tender which, in all respects, complies with the specifications and

conditions of tender as set out in the tender document”.
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Preferential Procurement Requlations, 2011

5.1.104 The Preferential Procurement Regulations, 2011, defines "functionality” as
“the measurement according to predetermined norms, as set out in the tender
documents, of a service or commodity that is designed to be practical and
useful, working or operating, taking into account, among other factors, the
quality, reliability, viability and durability of a service and the technical capacity

and ability of a tenderer.”

Implementation Guide: Preferential Procurement Requlations 2011

51.105In terms of Paragraph 5 of the Implementation Guide: Preferential
Procurement, 20117, prior to the invitation of bids Accounting Officers are
required to properly plan for the provision of services, works or goods in order
to ensure that the resources that are required to fulfil the needs identified in
the strategic plan of the institution are delivered at the correct time, price, place

and that the quantity and quality will satisfy those needs.

5.1.106 As far as possible, accurately estimate the costs for the provision of the
required services, works or goods. This is in order to determine and stipulate
the appropriate preference point system to be utilised in the evaluation and
adjudication of the bids and to ensure that the prices paid for the services,

works and goods are market related.

5.1.107 Estimated costs can be determined by conducting an industry and commodity
analysis whereby prospective suppliers may be approached to obtain
indicative market related prices that may be utilised for benchmarking
purposes. Based on the findings, the relevant preference point system (80/20
or 90/10) to be utilised for the evaluation of the bid must be stipulated in the

bid documents.

1 Pertaining to the Preferential Procurement Policy Framework Act, Act No, 5 of 2000
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5.1.108 In terms of Paragraph 6.2 of the Implementation Guide on Preferential
Procurement, when an institution invites a bid that will also be evaluated on
the basis of functionality as a criterion, the Accounting Officer must clearly

specify the following aspects in the bid documents:

(a) “Evaluation criteria for measuring functionaliy:
The evaluation criteria may include criteria such as the consultant’s relevant
experience for the assignment, the quality of the methodology; the

qualifications of key personnel; transfer of knowledge etc.

(b) Weight of each criterion:
The weight that is allocated to each criterion should not be generic but should

be determined separately for each bid on a case by case basis.

(c) Applicable value:
The applicable values that will be utilised when scoring each criterion should

be objective. As a guide, values ranging from 1 being poor, 2 being average,
3 being good, 4 being very good and 6 being excellent, may be utilised”.

Applicable Case Law

Allpay Consolidated Investment Holdings (PTY)Ltd v Chief Executive Officer
of the South African Social Security Agency (No 1) (CCT 48/13) [201 3] ZACC
42: 2014 (1) SA 604 (CC)

5.1.109 In his judgment on 29 November 2013 Justice Froneman held that:
“It js because procurement so palpably implicates socio-economic rights that
the public has an interest in it being conducted in a fair, equitable,

transparent, competitive and cost-effective manner”.

5:1.110 The Court further held that:
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“...deviations from fair process may themselves all too often be symptoms of
corruption or malfeasance in the process. In other words, an unfair process
may betoken a deliberately skewed process. Hence insistence on
compliance with process formalities has a three-fold purpose: (a) it ensures
fairness to participants in the bid process; (b) it enhances the likelihood of
efficiency and optimality in the outcome; and (c) it serves as a guardian

against a process skewed by corrupt influences”.

Conclusion

5.1.111 | have noted several irregularities and inconsistencies in the processes that
were followed by the Department to procure the Mobile units as well as the
subsequent invoicing and payments to the service providers, which are

outlined below :

The RFI Process

5.1.112 The RFI that was issued by the Department for bidders to present ideas and
provide the Department with an opportunity to test the market was improperly
used to evaluate and eliminate bidders since the RFI outlined evaluation
criteria, but did not provide a clear indication of how the criteria would be used

to technically evaluate and pre-qualify the bidders at the presentation meeting.

5.1.113 The criteria in the RFIl was to determine the functionality as stipulated in the
definition of the Preferential Procurement Regulations which include “quality,
reliability, viability and durability of a service and the technical capacity and

ability of a tenderer”.

5.1.114 The members of the committee applied subjective methods during the
presentation meeting, to disqualify bidders from proceeding further to the RFP
process, in that the technical evaluation conducted by the Department was in
fact a functional evaluation of criteria and did not contain any scoring/weights

and therefore did not meet the requirements of the PPPFMA.
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5.1.115 The RFI did not contain Information that bidders were required to conduct
presentations and further that they would be subjected to a technical

evaluation at the presentation meeting.

5.1.116 Therefore, Dr Zungu as the erstwhile HOD, and Accounting Officer did not
ensure that the RFI documents complied with National Treasury Regulation
16A6.3 (a)(b)(c) which required that Dr Zungu ensures that the bid documents
are evaluated and adjudicated in accordance with the requirements of the
PPPFMA and its regulations.

5.1.117 The purpose of the RFI was to engage potential bidders in the preparation of
the procurement strategy, but instead the Department eliminated potential
bidders and compromised the procurement process in such a way that it was
no longer fair, equitable, transparent, competitive and cost effective, as
required by section 217 of the Constitution and National Treasury Regulation
16A 3.2.

5.1.118 A fair, equitable, transparent, competitive and cost effective process required
the Department to use information from the RF| process to develop
specifications and thereafter advertising an open tender to allow all potential
bidders to submit their proposals, evaluating the proposals on criteria and
scoring/weights that have been included in RFP, and thereafter awarding the
bid.

5.1.119 Dr Zungu's submission in response to the section 7(9) notice that the actual
procurement of the mobile units occurred after her time cannot be accepted.
The evidence before me indicates that she approved the initial RFI for the
procurement, ratified the DBAC’s submission on 07 June 2013 as well as the
submission by Dr Ndaba in January 2015 to lease and purchase mobile units.
The Department proceeded to request the proposal for the purchase of the
mobile unit from Mzansi Lifecare, after her approval. According to Dr. Zungu’s
submission she left the Department on 2 April 2015, the DBAC approved the
purchasing option to be added to the existing tender in February 2015.
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5.1.120 Her submission relating to the analysis that was conducted with regards to the
need for the mobile units in order to provide access to health services in
underserved areas is noted. However, as stated above the process that was
followed by the Department in the “call for information” in order to eliminate
service providers was not fair, equitable, transparent, competitive and cost

effective.

The RFP Process

5.1.121 The Department exceeded the budget that it had initially allocated to the
project by almost three (3) times the original projection, as indicated in BAS

payments provided to me.

5.1.122 The Department did not conduct an initial needs analysis as well as realistic
cost assessments for the project as indicated in the minutes of the DBAC, to
determine the number of Mobile units that were required and the actual cost

implications.

5.1.123 The Department did not also consider the transversal contract that was
already in place through National Treasury for the provision of the Mobile units
as indicated by the DBAC. At the time the Department issued the RFP, it had
approved the leasing option for the Mobile units, but nonetheless altered the

terms and conditions of the RFP to purchase the Mobile units.

5.1.124 The Department therefore did not meet the standards imposed on them in
terms of the National Treasury Regulation 16A3.2 (d), to ensure that the
procurement and provisioning system provided for, demand management;
acquisition management; logistics management; disposal management and

risk management is complied with.

5.1.125 The evidence obtained from SAHPRA indicates that Mzansi LifeCare was
never issued with a Radiation Control Licence, for the use of the X-Ray
Machine in the Mobile unit, a material requirement that was stipulated in the
RFP document, in paragraph 8.3 of the Special Terms and Conditions.
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5.1.126 The Department did not confirm whether Mzansi LifeCare was ever issued
with a Radiation Control Licence as required by the RFP condition. Instead it
improperly continued to appoint them as a preferred service provider, which
is in contravention of section 1(i) PPPFMA, which provides for the definition of
an acceptable tender that it should comply in all respects, with the

specifications and conditions of tender as set out in the tender document.

5.1.127 Only one (1) bid, which was Mzansi LifeCare, was considered for the provision
of the “Hospital’ Mobile unit. As a result thereof, the process was
uncompetitive and any comparative consideration of cost-effectiveness

became impossible, a contravention of section 217 of Constitution.

5.1.128 There was a substantial difference in cost between the Mobile unit that was
leased by Mzansi LifeCare at a price of R1 458 905.00 per month, and the
Mobile unit leased by MST at a cost of R347 415.00 on a monthly basis. The
article outlined in paragraph 10.2.1.48 supra, also remarks on concerns raised
by a service provider regarding the costs that the Department incurred to lease

the Mobile units.

5.1.129 The erstwhile HOD Dr Zungu, was obliged to have complied with section 57
of the PFMA and ought to have accordingly exercised a duty of care in respect
of the spending of public funds, by ensuring that the prices quoted for the

Mobile units were economical and fair.

5.1.130 The evidence from the BAS payment records for MST supports the statements
made by the CEO of MST in the Drum Digital Online article dated 27 January
2015, that the Department purchased one Mobile unit from MST and paid
them a monthly operational cost. This is in direct contrast to Dr. Zungu's

submission relating to the decision to lease the Mobile Units.

5.1.131 The BAC improperly changed the original RFP criteria from a lease option to
a price list contract, whereby the end-user will be able to lease or purchase
mobile units according to their needs, as and when necessary, ultimately

leading to excessive expenditure, and a process that was no longer fair and
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transparent. This is contrary to the provisions of KZN Provincial Treasury
Practice Note Number SCM-03 of 2006, that requires bids to be evaluated in
accordance with criteria in the bid document and the provisions contained in
the Implementation Guide on the Preferential Procurement Regulations of

2011.

5.1.132 The process followed by the Department to award the tender to Mzansi
LifeCare and MST, failed to meet the standards imposed on it, as required by
section 217 of the Constitution, National Treasury Regulation 16.3.2A, section
1(i) of the PPPFMA and section 4 of the Preferential Procurement

Regulations, 2011.

5.1.133 This therefore resulted in irregular expenditure being incurred by the
Department as the process was not in accordance with the requirements of
the Constitution, PPPFMA, Preferential Procurement Regulations and

National Treasury Regulations.

Extension of Contract of Leased Mobile unit

5.1.134 The Department improperly specified its own conditions for the ‘tender,
whereby the end-users were able to lease or purchase the mobile units
according to their needs, as and when necessary, a condition that was not
part of the RFP.

5.1.135 The contract for the lease of the mobile units with Mzansi LifeCare was signed
in August 2013 for a period of three (3) years, ending in August 2016. Mzansi
Life Care only started to render services to the Department nine (9) months
later, in June 2014 after the Department submitted, that a request was made

by the end-user.

5.1.136 The leased mobile unit with vehicle registration number NP195 193, is
recorded on the E-Natis system, as being registered to Trans-Scott Trucks on
3 July 2014 and to Mzansi LifeCare only on 12 August 2014.
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5.1.137 Therefore, Mzansi LifeCare had only taken ownership of the Mobile unit in
August 2014, despite the fact that the Department entered into a contract with
Mzansi LifeCare in August 2013.

5.1.138 The Department proceeded to extend the contract with Mzansi LifeCare from
April 2017 to July 2017, in order to adjust for the nine (9) months that Mzansi
did not render services to the Department, to ensure that they are paid for a
total of thirty six (36) months.

5.1.139 It is apparent that Mzansi LifeCare could only offer services to the Department
in August 2014, only when it had taken ownership of the Mobile unit. Therefore
the Department’s submission that the service was requested as a result of a

request from the end-user, is misleading and misguided.

5.1.140 The contract’s extension from April 2017 to July 2017 was done on an invalid
contract as the contract had already expired on 31 August 2016. There was
in fact no need for the extension of the contract, as the BAS payment schedule
indicates that Mzansi LifeCare had already received thirty five (35) payments
from August 2014 to September 2016, for twenty six (26) months service.

5.1.141 The erstwhile HOD, Dr Zungu did not comply with Part 4 of the Treasury
Regulation 8.1 that required the accounting officer of an institution to ensure
that internal procedures and internal control measures are in place for

payment approval and processing.

The purchasing of Mobile units

5.1.142 The RFP that was initially issued for the lease of vehicles was subsequently
used for the purchasing of the Mobile units. The RFP did not contain
specifications on the make and model of the vehicles that the Department
intended to purchase, resulting in Mzansi LifeCare submitting a proposal for
the purchase of TATA make vehicles and actually supplying the Department
with an IVECO make vehicle.

5.1.143 The purchased Mobile units did not include the cubicle modifications that was

submitted in the proposal. The evidence from witnesses that | interviewed on
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7 March 2019, indicates that the mobile units were not compartmentalised or
structured as depicted in the pictures submitted in Mzansi Life Care's
proposals and this was confirmed by the pictures submitted by the Department

on paragraph 5.1.76.

5.1.144 The Department received the Mobile units on 27 April 2016 to 3 May 2016,
whereas the E-Natis records indicates that the mobile units were only

registered on the name Mzansi Life Care on 12 August 2016.

5.1.145 The E-Natis records further indicates that on 12 August 2016 the ownership
of the mobile units were recorded as Breanner Trading Enterprise (PTY) LTD,
and that between August 2018 and September 2018, the ownership details of

the mobile units are recorded as Trans Wes Afslaers.

5.1.146 As such, the Department failed to ensure that the vehicles that were
purchased indeed met with the Department of Transport's compliance
requirements for roadworthiness as required in the RFP, in order for it to obtain
the vehicles’ roadworthiness certificates, register and take ownership of the
vehicles. The vehicles have subsequently rusted due to the Department’'s
failure to comply with National Treasury Regulation 16A3.2 (d) that required
the Department to apply appropriate acquisition management processes

when it purchased the Mobile units.

5.1.147 The procurement of the four (4) mobile units resulted in fruitless and wasteful
expenditure of R32 million as the mobile units were never recorded as assets
of the Department. This expenditure would have been avoided had
reasonable care been taken by the Department to verify that the mobile units
supplied met with the requirements of the RFP in terms of RTI compliance and

modifications.

Payments Made

5.1.148 The BAS payments records indicate that sixteen (16) payments were made to
Mzansi LifeCare for services rendered for a six (6) months’ period for the lease

of the Universal mobile unit, resulting in overpayments and financial
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mismanagement. Payments were made in advance to Mzansi LifeCare, with
double payments made in November 2014, December 2014, January 2015,
June 2015, July 2015 and October 2015 and triple payments being made in
April 2015 and September 2015. Four (4) payments were made in May 2015.

5.1.149 In a period of twenty seven (27) months, Mzansi LifeCare received payment
from the Department for services rendered for thirty five (35) months, if indeed
services were rendered for every month that invoices were submitted, as the
Department did not submit a complete record of invoices and proof of services

that were rendered by Mzansi Lifecare.

5.1.150 Further inconsistencies were identified wherein the licence document of the
purchased mobile units, indicates that Mzansi LifeCare had licensed and
registered the purchased mobile units in their name on 12 August 2016.
However the delivery notes submitted by the Department indicate that the
Department received one (1) of the purchased Mobile units on 27 April 2016,
two (2) on 29 April 2016 and one (1) on 03 May 2016. The Department paid
Mzansi LifeCare R31 200 000.00, for the four (4) mobile units on 27 May 2016.
This indicates that either the Department paid for goods that it had not actually
received, or that it received the four (4) unregistered and unlicensed Mobile

units from Mzansi Lifecare.

5.1.151 Dr Zungu as the erstwhile HOD and Accounting Officer did not act in
accordance with Section 57 of the PFMA and National Treasury Regulation
8.1 to ensure that she exercised a duty of care in respect of the spending of
public funds and that internal procedures and internal control measures were

in place for payment approval and processing thereof.

5.1.152 Dr Zungu'’s submission that the expenditure incurred for the purchased mobile
units occurred after her time as Accounting Officer is noted. The purchase
order was issued in March 2016 | note that the actual payment to Mzansi
Lifecare was only made in May 2016. However, when Dr. Zungu left the
Department on 02 April 2015, she had approved the purchase of the mobile
units in January 2015 as well as the budget thereof. Invoices for the payments
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5.2

5.2.1

5.2.2

5.2.3

52.4

of the leased Mobile Units from August 2014 to March 2015 also fell under her

purview at the time.

Regarding whether the Department improperly procured and extended
the services of Meditech SA and if so, whether such conduct was
improper and amounted to maladministration and irregular and/or
fruitless and wasteful expenditure as contemplated by section 6(4) of the
Public Protector Act, 1994 and section 1 of the Public Finance
Management Act, 1999.

Common Cause Issues

It is common cause that in 1988, the former Natal Provincial Administration,
advertised a tender for a Provincial Hospital Information System, Tender
P4062 SA, with Addington Hospital as a pilot project. The Complainant alleged
that the Department had improperly procured and extended the services of
Meditech SA for various contracts, and in doing so incurred irregular

expenditure.

The tender was awarded to Meditech SA for an amount of R2 728 475.00.

Issues in dispute

The issue for my determination is whether the Department improperly
procured the services of Meditech SA and improperly extended their

contracts, and if the expenditure incurred resulted in irregular expenditure.

On 31 March 2017 the former Head of Department, Dr. S.T Mtshali (Dr.
Mtshali) responded to the allegations and provided documentation relating to
the contracts the Department had with Meditech SA. On 17 September 2017,
| interviewed officials from the Department, whereby the Department provided
me with additional documents and information relating to the matter under

investigation.
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5.2.5

5.2.6

5.2.7

5.2.8

5.2.9

5.2.10

5.2.11

The Department submitted the Program License Agreement (PLA) for
Software, for Tender P4062 that was entered into by the then-Natal Provincial
Administration and Meditech SA, on 01 June 1989, signed on 30 April 1990.

The PLA stated that Meditech SA would deliver “an executable version of and
documentation for the Program Property for use on the Licensee’s DX 5500

Computer’.

Based on the explanation provided by the Department, this initial contract was
for the supply of a Meditech SA software license for a Health Information
System, which was piloted at Addington Hospital, KZN.

The Department further submitted that in 2001, they requested a proposal
from Meditech SA for the rental of the Meditech SA Billing module to replace
non-compliant software in ten (10) hospitals and Emergency Medical Services
(EMS), and that this request was linked to the original tender, as the intention

was to roll it out to other hospitals.

This initial master rental agreement was entered into, and signed by the
KwaZulu Natal Provincial Administration, Department of Health and Meditech
SA on 03 July 2001 and 31 August 2001 respectively.

A document entitled “SCHEDULE A TO MASTER RENTAL AGREEMENT”
indicates that the rental agreement was to commence on 15 May 1999 and
expire on 14 May 2004 and was for an amount of R 2 729 023 for a period of
sixty (60) months.

It further indicates that items that were rented included application software
for the Billing Accounts Receivable Module, Meditech SA Workstation Module

as well as server hardware as shown below :
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5.2.12 The Department further submitted that this contract was renewed several

times, with the first addendum being signed in May 2006 and the last

renewal signed in 2015.
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5.2.13

5.2.14

The first addendum alluded to by the Department, indicated inter alia the

following:

(a) That the Master Rental Agreement was signed respectively by the
KwaZulu Natal Provincial Administration, Department of Health and
Meditech SA on 03 July 2001 and 31 August 2001;

(b) That the Master Rental Agreement made provision for the Meditech SA
Billing and Accounts Receivable Module and workstation Module as well
as the rental of 2 Data Avion 9500 mini computers and ancillary

equipment;

(c) That the server hardware had failed and was replaced by a Compaq DS
10 server which was agreed and recorded in an addendum signed on 3
March 2003; and

(d) The parties extend the duration of the Master Rental Agreement for a
further 18 months commencing on 1 May 2004 and terminating on 31
December 2005, referred to as the First extended Period.

The addendum also stated that the parties now agreed to amend the Master

Rental Agreement as follows :

(a) The parties wish to renew the Master Rental Agreement for a further
period (referred to as Second Extended Period) commencing on 01

January 2006 and terminating on 31 December 2006;

(b) Clause 2 of the Master Rental Agreement be deleted and replaced with a
clause to give the Department the right to renew the agreement for a
further period (referred to as the Third Extended Period) upon
termination of the Second Extended period, and that Meditech SA would
be provided with written notification requesting the extension of sixty days
prior to the commencement of the Third Extended Period;
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(c) That the Schedule A of the Master Rental Agreement is deleted and
replaced with the attached Schedule A; and

(d) That the monthly rental payable for the Second Extended Period be

charged as stipulated in the new Schedule A.

5.2.15 A document entitled “SCHEDULE A TO MASTER RENTAL AGREEMENT”
attached to the Master Rental Agreement indicates that the rental agreement
was to commence on 15 May 1999 and expire on 31 December 2006 and
was for an amount of R 526 653.72 for a period of 12 months as shown below

- SCHEDULE A TO THE MASTER RENTAL AGREEMENT
Between - :
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on the .. R, T3 aay of TDECAMABR.......2005.

Commencement Date: 15" May 21999 -
New Expiry Date: 31 Decernber 2006
pt of:} The PrlrmiRabe.
oF issuance nvolces: On the 1™ day of sach calendar month in adva
Date of payment of tnvoloss: 30 (Thirty) days from date of imvoice. nes
Full description of gpods: . As per the 1ed equipment sch sle.

Full Description of goods (induding make, mode! and accessories):~

S ) MASTER RENTAL AGHEEMENT

r
| MONTHEY RENTAL CHARGE
L Coehm W ' ScHEDULE . i
| o LINE ITEMS INCLUSIVE OF VAT - ]
'I mem PRODUCT €ODE/DESCRIPTION MANUFACTURER arv "'
! 1. APPLYCATION SOFTWARE - - —
[ 1.1 ‘I _B_Jiﬁng Ac_cgum-;te:elv'able Module | 1 JI[
| 2| Medmech workstotion Somwere R
2, RVER HARDWARE N | |
] s 1

CT-DS10A-Al1 R/M DS10 6/466, 128M8, NO O/S |

_—
| DS-RZJ.DD-V\V 9.1G8B 10K RPM UL'I'RA SCSI DISK
—t

2.2
ll. 2.3 / DS-TZBRIN-VW 35/70(35 5.25"S.E. DLT DR SBB 1 I
e e 2y wwwmwnw—:m-m RS P ———
f 2s. [ MED-MC: Master Gonsaole - |- 2
| Fiest Year Monthly Rental Chargs (Exclusive of VAT) " Rezssv.er |
| FOTAL: a2 MONTHS (Exduslve of VAT) T R526 553 72’ |
- A

5.2.16 The Department signed the document on the 20 December 2005 and
Meditech SA on 5 May 2005 (edited and hand-written in 2006).

5.2.17 The Department further submitted that in 2006, a request for a proposal was
made to Meditech SA for the implementation of specified modules at 10 Revit
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5.2.18

5.2.19

Hospitals, and that following a number of variations a final proposal was
submitted for implementation to five (5) selected Revit Hospitals, namely
King George V Hospital, now called King Dinizulu Hospital Complex, (KDHC),
Ngwelezane Hospital, Lower Umfolozi War Memorial Hospital, Hlabisa

Hospital and Rietvlei Hospital. (own emphasis added)

The Software License Agreement for the Revit hospitals was signed by
Meditech SA on 19 August 2008 and by the Department on 10 September
2008, for an amount of R17 127 801.00 (own emphasis added)

The attachments to the agreement titled “Article Il delivery” and “Exhibit 1

Major Server Components” as shown below :
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5.2.20

5.2.21

5.2.22

5.2.23

The Department indicated that from these Revit Hospital licenses, only Kihg

Dinizulu Hospital was implemented using Meditech SA.

The Complainant submitted evidence which indicated that on 19 October
2009, Mrs P.K Padayachee, General Manager: Legal Services, submitted a
memorandum to the then HOD, Dr Zungu, for the HOD’s approval of the
implementation agreement of the Revit Hospital software licenses. The

memorandum indicated amongst other that :

(a) The then Acting HOD, Dr Y Mbhele had approved the commencement of

the implementation of the licenses purchased for the Revit Hospitals;

(b) The implementation agreement was for an amount of R18 911 232.00,
and that additionally the “then Acting HOD, also granted approval for the
inclusion in the agreement of an implementation of software at Addington
Hospital as well with an additional implementation fee of R2 363 904.00:

(c) The agreement was signed by Meditech SA on 11 August 2009, received
by Legal Services on 31 August 2009 as was delayed as a result of

queries raised by Legal Services; and

(d) On 19 October 2009, the then HOD, Dr Zungu, penned on the
memorandum “the discussions at MANCO today 19.10.2009 indicated
limited favour for automation of the HIS project. The implementation

agreement therefore not be signed’. (own emphasis added)

Further evidence submitted by the Complainant indicated that during the year
2008 and 2009, the Department engaged with State Information Technology
Agency (SITA), the preferred service providers as per SITA Tender RFB 608,
to be appointed for the Pilot Project for Health Information Systems.

Two (2) companies namely Dectrix and Xon, were subsequently each issued

with letters dated 09 December 2008, signed by the then Acting HOD, Dr YL
Mbele, indicating that the Department had approved the implementation of the
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5.2.24

5.2.25

Health Information Systems Pilot at five hospitals and five (5) clinics, at an

approved budget of R30 million.

Further evidence indicates that in 4 November 2009, the former HOD Dr
Mtshali submitted letters to XON and a company named Trifour stating that
the Department was requested by the Provincial Treasury to cut back on the
budget by 7, 5 % and as a result of the budget reprioritisation, the Department
has decided to stop the implementation of new or pilot projects and that the

companies are “ordered to withdraw with immediate effect’.

The Complainant submitted an implementation agreement for the
implementation of the licensed software for the Revit Hospitals entered into
between the Department and Meditech SA, dated August 2010. The
implementation agreement was at a cost of R18 911 232.00, and an added
implementation fee of R2 363 904.00 for the implementation of modules listed
in the license agreement for Addington Hospital. Each page of the
implementation agreement contained the initials of six (6) signatories as

shown below:
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5.2.26 The Complainant also provided a copy of a letter dated 23 April 2012, from

5.2.27

5.2.28

Meditech SA to Dr. T Mhlongo, titled “Proposal for the Implementation of the
Meditech HCIS in KZN NHI Pilot Districts”.

The letter stated that the proposal submitted to the Department “evolves from
a meeting KZNDOH senior management and Meditech SA (MTSA) had on 6
March 2012 at Redlands Hotel” and further indicates that the Department
wished to relocate licenses already paid for, to the NHI pilot District, namely
Umgungundlovu, Umajuba and Umzinyathi. It also stated that Meditech SA
has agreed to relocate these licenses and grant the Department a credit of

R8 954 587.00 for the license fees paid for the Revit Hospitals.

Further, the letter stated that the functionality of the modules for Revit
Hospitals software licenses had to be “tweeked”’ to make implementation of
the software licenses at the NHI hospitals and that the proposal addressed
these issues. Also that as per the discussions, the proposal included prices

for Northdale and Newcastle referral nodes as well as Greys Hospital.
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5.2.29

5.2.30

5.2.31

5.2.32

5.2.33

5.2.34

The Complainant also provided a submission dated 26 April 2012 with the title
“Transfer of Meditech SA Software Licenses Already Paid For From the
Revitalisation sites to the NHI sites” from Dr T. Mhlongo, addressed to the
HOD, Dr Zungu, providing a report on the progress made with the matter and

requesting approval of the recommendations set out in the document.

The submission again referred to the meeting that was held with Meditech SA
and the Department at the Redlands Hotel, highlighting that the meeting was
held with the HOD, Dr Zungu, ManCo members, Meditech SA Senior
Executives and the CEO of Meditech SA on 6 March 2012. It stated that the
Department already has a credit of R8 954 587.00 paid for the licenses of the

Revit hospitals, which would significantly reduce the costs of piloting the NHI.

The submission further stated that whilst the credited amount would not be
sufficient for the NHI pilot project, it provided a “cushion for the start-up and
depending on the modules and the size agreed upon, (i.e how much facilities
should the pilot cover), prices can be negotiated with Meditech SA”. The
submission was approved by HOD, Dr Zungu on 7 May 2012.

The Department submitted that following the purchase of the Meditech SA
licenses several submissions were made from 2012 to the Department's
Management Committee (ManCO) for the approval of funds to implement the

licenses, however no funds were made available.

The Department submitted further that in March 2015 ManCQ approved the
implementation of the Meditech SA licenses at Greys Hospital, KwaMashu
Community Health Centre and Ntuzuma Clinic, using the remaining licenses
purchased in 2008, at a cost of R12 642 521.00 for implementation énd R5
668 719.00 for software support for two (2) years. According to the submission
by the Department this contract was signed in August 2016.

The new software service agreement was signed between Meditech SA and
the Department in October 2015 for licenses of Addington and King Dingizulu

Hospitals. (own emphasis added)
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5.2.35 According to the evidence at my disposal, on 23 February 2016 the former

5.2.36

5.2.37

5.2.38

5.2.39

5.2.40

HOD, Dr Mtshali submitted a letter to the HOD of Provincial Treasury,
indicating that the Department had an agreement with Provincial Treasury
that, if in the financial year end 2014/2015, the additional funds would be
allocated to the Department only to be used to enhance the revenue collection

system.

The letter stated that the Department had started negotiations with Meditech
SA, to have the rental agreement amended for Meditech SA to supply the

latest version of Meditech SA software with other added functionality.

Further the letter stated that the proposal was presented to the Department
and approved by ManCo for implementation and requested Provincial
Treasury to support the Meditech SA proposal so that the implementation

could commence.

On 3 March 20186, a letter signed by a person named “Shezi” on behalf of Mr.
L.S Magagula, from Provincial Treasury was forwarded to the HOD Dr Mtshali,
stating that Provincial Treasury supported the lease-to-own proposal of
Meditech SA, and that although the initiative was in line with the Revenue
Enhancement Strategy, the Department was urged to ensure that the Service
Level Agreement did not prejudice the Department and ultimately the

province’s objective to maximise revenue.

On 18 March 2016, the Deputy Director-General , Corporate Management
Services made a submission to the Chief Financial Officer (CFO) , Mr S
Mkhize, and the HOD Dr Mtshali, seeking approval of the budget to implement
the “idle Meditech SA Licenses (originally purchased for Revite Hospitals) at
Greys Hospital, Kwa Mashu CHC and Ntuzuma Clinic”. The submission was
recommended by the CFO on 18 March 2016, and approved by the HOD on
29 March 2016.

The evidence submitted by the Department further indicates that a letter from
the HOD, Dr Mtshali was sent to Dr JM Poo, the Corporate Account Executive

and Healthcare Advisor, Meditech SA, stating amongst others
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5.2.41

5.2.42

5.2.43

(a) That a proposal was requested from the Department for Meditech SA, to
have the rental agreement updated in terms of providing the latest

software of Meditech SA and upgrading the servers;

(b) Added to the proposal request was an added functionality to increase
revenue collection within the Department and also to change the

agreement to a lease-to-own;

(c) The Department is happy to communicate that the proposal had gone
through all the required committees and was approved. The proposal has

received the support of the Kwa Zulu Natal Provincial Treasury;

(d) Requesting to now work with the DDG: Corporate Management Services

to have a contract drafted and signed in line with the proposal; and

(e) That the contract should include the implementation, rollout and support
of the Meditech SA solution.

The letter was dated 17 March 2015 but was signed by the former HOD, Dr
Mtshali, with a date stamp of 29 March 2016. (own emphasis added)

On 4 May 2016, the Chief Director: Supply Chain Management (SCM), Mr C
Mlaba (Mr Mlaba), made a submission to the HOD, Dr. ST Mtshali, requesting
him to grant approval for deviation from normal SCM processes to a bid for
the “appointment of a service provider to implement Meditech SA Licence for
a system which is already in existence for Greys Hospital, KwaMashu
Community Health Care (CHC) and one adjoining clinic and also provide
support at three hospitals, one CHC and one clinic for a period of three years”,
(2016 Project). The submission was recommended by the CFO on 09 May
2016 and approved by the HOD on 11 May 2016. (own emphasis added)

The RFP for the 2016 Project under Bid ZNB 5486/2015-H indicated that the
closing date for the bid was 20 May 2016. On 16 May 2016 the Department’s
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5.2.44

5.2.45

5.2.46

SCM office submitted an email to Meditech SA, inviting them to submit a

proposal on or before 20 May 2016 at 11:00.

On 18 May 2016, Mr Jacob M. Poo, the Corporate Account Executive and
Health Advisor of Meditech SA responded to the email indicating that in
relation to Bid ZNB 5486/2015-H, requesting an extension until Friday 27 May

2016 to complete their submission.

On 19 May 2016 the Department submitted an email to Mr Poo of Meditech
SA, informing him that the request was considered and that Meditech SA
should complete and submit the documents to the Department by the 25 May

2016. (own emphasis added)

Pages 54 to 56 of the RFP contained the Terms of Reference for the 2016

Project as indicated below:
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1. ITFR}4S OF REFERENCE

N

1.1.

@

(i)

(i)

THE SCOPE OF WORK IS AS FOLLOWS

KZN Department of Health requires the services of the service provider to assist with the customisation and
implementation of MEDITECH Llcences (version 6.1) at Greys Hospital, KwaMashu CHC and its referring clinic
namely, Niuzuma Clinic, Proposals must be from MEDITECH Certified Software Implementation Companies with
MEDITECH version 6.1 experience. Proven track record in the Implementation/upgrade, application support and
malintenance of MEDITECH 6.1 is mandatory. The following are the objectives of the project :

KZNDOH awarded a tender to Meditech SA in 1988 to implement a limited number of modules at Addington
Hospital as a pilot hospital the intention being to roll out province wide. Whilst this implementation was
successful, rollout to other hospitals never occurred due fo lack of funds. With Y2K looming, KZNDOH had to
replace their billing solution at 11 district hospitals and Emergency Medical Services. This was achieved with a
rented billing solution from MTSA. This solution included hardware and software and is hosted at Addington
Hospital. The solution whilst delibsrately soopéd from the outset to be limited in functionality, has assisted the
department to collect a significant amount of revenue. Software upgrade and hardware refresh for the billing
solution is long overdue and user training is required at facilities not billing optimally. In 2008, as part of the revite
program, KZNDOH licensed a further set of limited modules to implement at several of its facilities in the province.
As the risk of failure at some of these Revite Hospitals was considered significant, the department re-allocated
these software licences to other hospitals. Implementation at these hospitals however stalled after Addington and
KDHC went live on 6.0. The major reason for this was the lack of human and material resources within the

KZNDOH.

Following a review of investments made in the Meditech System area, KZNDOH now wishes to implement
modules paid for and io realise the full benefit of what it has procured. Given difficulies with previous
implementations, KZNDOH sesks MEDITECH Implementation and Support Expertise to assist in the
implementation/upgrade, and application support and malntenance of modules paid for at following institutions:

a.  Addington Hospital and KDHC: Upgrade from M-AT 6.0 t0 6.1

b.  Greys Hospital and Kwa-Mashu CHC and Ntuzuma Clinic: Rollout of Modules as paid for in 1998.

NB: This excludes the MEDITECH 6.1 implementation currently underway at IALCH under the auspices of

the PFP.
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directorates and consequently the implementation to date lacks a common strategic thread.

The implementation as envisaged is expected to assist KZNDOH fo meet its stated objectives as outlined in the
Annual Performance Plan and the Strategic Plan 2015-2019. These documents are available on the KZNDOH

website:  http:/Awww.kznhealth.gov. zalresouce cenfrehtm.  Whilst the department acknowledges that

54 ZNB 5486/2016-H
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nctionality purchased will not allow it to meet all its stated objectives, the service provider is expected to
optimise the implementation of what has been licensed and assist in maximising the benefit to the KZNDOH. Key

objectives for this implementation are summarized below:

KZNDOH intends to use this implementation to improve operational efficiencies at facility level and to better

(vi)
manage costs related to patient care such as laboratory costs, medication costs, radiology costs etc. This
includes but is not limited to implementation of NHLS gatekeeping rules devised by KZNDOH.

(vii) Improve cost effective and efficient referral between the facilites and IALC. In pursuance of this objective, the

provider is expected to assist in the review of key processes to enable better management of patient waiting
times and reduction of costs related to patient care.

Improve clinical outcomes through implementation of KZNDOH defined treatment protocols by making judicious

{viii)
use of order sets. This is subject to limitations of functionality purchased.

() Improved and automated management reporting that complies with local, provincial as well as national reparting
requirement whilst reducing tedious duplication that currently exists.

{x) Support infection control and outbreak response initiatives in the province.
(xi) Create an appropriate model for referral between PHC and Hospitals using the MEDITECH System

To ensure that the existing business processes are reviewed or re-defined and documented for automation
through the implementation of the MEDITECH Modules. The customisation and Implementation of these
MEDITECH Modules aims o automate the business processes at the 3 facilities mentioned above In line with the
capabllity of the available MEDITECH moduies pointed cut below.

(xii)

{xiif) The customisation and implementation of the MEDITECH Modules at the mentioned faciliies aims to automate
the referral path from Ntuzuma Clinic - KwaMashu CHC - Addington Hospital then Greys Hospltal. It must
howsever be noted that Addington Hospital fs already running on MEDITECH (Version 6.1).

(xiv) The remaining portion of the Licences which aims to automate the tertiary heaith services is required to be

g ipgro-werag
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Magic Systermn which is used for billlng purposes only. Data migration from the Magic Billing Module into Version
6.07 Billing Madule will alse be required as part of this process.

(xv} Addington Hospital and KDHC:

55 ZNB 5486/2016-H

ﬂe set of modules implemented are as per Table 1 above and dates of implementation/upgrades are as per

ble 2 abave. Take note however of the following limitations:
Whilst the system is live at both hospitals, adoption s varied from department to departiment due to lack of

-
infrastructure and change management issues.
Pharmacy Implementation at Addington Hospital is in progress whilst at KDHC adoption is still suboptimal.

Materials Management is licenced only for the hospital pharmacy stores. Whilst it is capable of running
hospital general stores, it is not licenced for this purpose. This application is atso not licenced to run
Provincial Pharmaceutical Supply Depot (FPSD). Conslderation has been made to interface Material

Management directly to PPSD,
o Both Addington and KDHC would require Systam Optimization

xvi) The foliowing are the MEDITECH modules that make up the current Licences which require customisation and
implementation in line with the business processes to be mapped out:

a) Admissions

b) Medlcal Record Index

) Order Entry R

d) Imaging and Therapeutic Services
e) Community Wide Scheduling

5] Abstracting

a) Pharmacy .

h) Billing and Accounts Receivable
i) Electronic Medical Record

)] Executive Support Systems

k) Corporate Management Software
)] Laboratory Interface Portal

m) Microbiology Interface Portal

n) Anatomical Pathology Portal

o) Data Repository



5.2.47 On 20 July 2016, the Department’s Supply Chain Practitioner, Mr R Werner,
compiled a submission to the Department Bid Evaluation Committee (DBEC),
recommending that the DBEC formulate a recommendation to the Department
Bid Adjudication Committee (DBAC).

5.2.48

5.2.49

5.2.50

The submission indicated inter alia:

(a)
(b)
(c)

(d)

(e)

()

(9)

(h)

The closing date of the bid was 25 May 2016.

One (1) bid was received.

On 15 July 2016 an amended request for the composition of the TEC,
comprising of Mr TB Shezi the DDG IT Governance and Systems, Mr B
Shezi, Acting Chief Director and Director Clinical was submitted to the
HOD.

The Technical Evaluation Committee (TEC) was requested to proceed to
evaluate the bid as discussed with the HOD and was assured that that the
Committee will be approved.

The Bid was presented to the Technical Evaluation Committee (TEC) on
the 18 July 2016, however approval from the TEC was still pending.
Based on the comments and functionality score of the members of the
TEC, the committee found the bidder to be fully compliant with regards to
the evaluation and that the bidder scored 88.5 out of 100 for functionality.
The submission was compiled by Mr Werner and checked by Mrs. N
Khanyile, Assistant Director on 20 July 2016.

Mr C. Mlaba, Mr R Sibiya, and Mr A Memela further endorsed their

signatures on the document without any date of their signatures.

On 12 August 2016 Mr Mlaba, forwarded a letter to Meditech SA informing
them that the Bid Adjudication Committee had awarded the tender to them at
a total cost of R27 722 023.00.

The Department submitted that the agreement for the project which was
signed in August 2016 was for a total cost of R31 920 000.00, plus R15
million for computer servers over a three (3) year period. A further amount of
R 9 410 767.00to be paid for software support for Addington and KDHC
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Hospitals for a period of three (3) years. This new agreement allowed the

Department to own the hardware and software at the end of the three years.

5.2.51 The following are significant extracts from the agreement signed in August
2016, which outlined the historical contracts between Meditech SA and the

Department as well as aspects of the 2016 Project.

Historical Contracts

Annexure E; - Contract: Addington Hospital Software Licence Agreement (Made 1 June 1989 and
Signed 30 April 1990)

Annexure F: - Contract: Master Rentat Agreement ( Signed 03 July 2001} 1
AW / /

© 2016 Medical Information Technelogy SA (Pty) Ltd Page 2 of 64 //%
By7 1 |

AN
o

- Annexure G - Addendum t6 Master Rental Agreement (Srgned 05 May 2006)

Annexure H; - Contract Software chence Agreement for Rewte Hospltals (Made and Srgned 19 August
L 2008) °: :

Annexure B ;'Contract. Soﬂware Support for Addmgton and ng Dmrzulu (Slgned October 2015)
Arrr're{xur'e N Related documentatron of Bld Number 5486/201 5-H-as part of Pro;ecH and 3
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Product and Services pertaining to Project 1: the "MEDITECH Basic PAS Solution at 11 hospitals plus
EMS (One Central EMS Billing Location to be decided on by KZNDOH) '

Payment 1: - On the initiation of the Licensed Software R 10 533 600;
Payment 2: - On the “Go-Live" of the first Hospital R 10 533 600

Subsequent-. payments. shall be as and when,, each Hospiial attains 'Lwe" status: - Each. subsequenl
‘Hospital paymeént will be an amount of R 1085.280. - If for’ any reasons a Hospital does not attain “Live”
slatus within three (a) months of the Iive date i m the agreed iject plan thls payment wnll become payable

in full.
Product and Services pertalmng to Project 2: the Greys Hospnal and the Kwa-Mashu CHC and Ntuzuma
- F Clinic will be made as s follaws: )

For Year Qng ‘g =
For Greys Hospital- o L .
- payment 1- On the, inmatmn of Lioensed Soﬁ.ware, moo ﬁ 2 5% -7_;3’ // / %
e Ryment 2 . Suths ?PT pletion.of the App“ca-ﬁF’h ) Train ing to,Cors group members R 2 070 604; ©
r-:“F‘éymen} 3:':‘bn‘ﬁ* 9.cormnp) Teno" ofthe Unit and 'ntEQrahon testmg R 533 781; M e

Payment 4- On the attamment of. “Live status R 1 533 781 If for any- reason Greys Hospltal does not
analn “Live” status within three (3) months of the Iiva date in the agreed Project plan, as
aresultofa IQNDOH material default this payment will become payable in full.

For Kwa-Mashu CHC'
Payment 1- On the lnlhatlon of Licensed Software R 1 431 501

Payment 2 - On the ccmpletlon of the Application Training to Core group members R 1 389 398 // /

., ,@;
3@)‘3‘1@

ledical Information Technology SA (Pty) Ltd

Payment 3 - On the attainment of “Live” status R 1 389 398. If for any reason Kwea Mashu OHC does
not attain *Live® status within three {3) months of the live date in tha agresed FProject plan.
as a result of a KZNDOH material defauilt, this payment will become payabte in full.

For the Ntuzuma F Cllnic:
Payment 1 - On the Initlation of Licensad Software R 260 529;
Payment 2 - On the completion of the Application Training to C‘-ore_group membears R 251 896;

Payment 3 - On the attainment of “Live” status R 251 896. If for any reason Ntuzuma F Clinlc does
not attain “Live” status within three (3) months of the live date in the agreed Project plan,
as a result of a KZNDOH rmaterial default, this paymaent will become payable In full.

Eor Yoar Ywe

For Greys Hospital, KwaMashu CHC and Ntuzuma F Clinc:
Paymeént 1 — Software Support ; R 2 736 848 on the 1% QOctober 2017

Eor Yoar Thrae

For Greys Hospital, KwaMashu CHC and Ntuzuma F Clinc:
Payment 1 — Software Support ; R 2 831 779 on the 1™ October 2018

Product and Services pertaining to Hardware Servers: Project 3: will be paid In three (3) equal tranches
of R § 000 000 each. Should the payrnent milestonas not be realised, MTSA reserves the right to take

legal and rérmadial SCiomT

Payment 1 - On the delivery of the hardware;
Payment 2 - ©On the 1st May 2017;

FPayment 3 - On the 1at May 2018.

FProduct and Services pertaining to Project 4 : charges for Softwarae Support at Addington and King Dintzaia
Hospitats. Thase amounts were awarded as part of Bld Number 5486/2018-H

Egr YearOne

For Addington and King Dinizulu Hosplitals
Payment 1 — Software Suppoart ; R 2 770 864 on the 1% October 2016

EerYenr Two
For Addington and King Dinizutu Hosplitats :

Payment 1 — Software Support; R 3 192 2382 on the 1* Ociober 2017

Epr Yoar Three
or ngton an ng » s ‘P’I //f

Paymeaent 1 — Software Support ; R 3 447 761 on the 1 = October 2018

2 -
Page 8 of 64 $ [ ’g

8 Madical Information Technology SA (FFty) Ltd
. ar - "Q .—'h
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2.1.6 TheAnnual fotals for all four Projects under this Agreement for the term of this Agreement are cont_a_i_n_ed

in the table'below.
Year1 Year 2 Year 3 . TotalPer™ -
Project incl -
VAT Vi
Project 1: Upgrade of Billing Functidnality R-31 920 000
‘On the.Initiation of Licensed-Software R 10 533 600
The "Go-Live" of the first. Hospital L R 10 533:600
The "Go-Live" of each Subsequent. Hospital R.10 852 80O

Project2: Greys; KwasMashu; & Ntuzumu Bid Number 5486/2016-H

RA2 642 521

On_the Iniitiation of Licensed Software - G}éyé

R2530738.

X, GIPISHONT OT APPIIGAUDIT 1 TaINIIY ¥ WESIES! G * =

S T
ST TN TewETOor

"On the Initiation of Licansed Software- KwaMashu R.1431501 -
“On the Initiation of Licensed Software - Ntuzuma’ - R:259-529"
"Completion of Appfication Training -.Greys. R 2070604 .
- Completion of Unit & Integration Testing - Greys " - R'1'533.781:
On attainment of "Live” Status -.Grey__s .. L - - R 1633781
- == SELTT I T e SOLICITTNP T

On aftalnment of "Live" Status - Kwa Mashu - - R-1-389 398

Completion of Application Training = Ntuzuma - R 251898

On attainment of "Live” Status - Ntuzuma R:251 896 -

Software Support.Year 2 R2736948 R5668718

Software Support Year3 - R2931771.

‘Project 3: Product & Services pertaining to Hardwars Servers . R 15 000 000

On-the Delivery of the Hardware R 6 000 000

On the 1st May 2017 R 5 000 000

o pf? ;
. Wl ‘9 -
© 2016 Medical Information Technology SA (Pty) Ltd Page 7 of 64 @‘@;‘j
s o A

et ey

O the frstof May 2018

R 5000 000

Project 4 Software Sunport Addington Hospital

& KDHC

R410761

Softuare Suppon Year |

R277065¢

Softare Suppon Year 2

R 3162362

Sofware Support- Year 3

R34T T4t
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M/l Wi}

%

Relmaglnlnghealthcare
ot oty |
SCHEDULE!
WTSA onthly Software Sen{!lce Feg per Facilty (RANDS)
Facilities:
v IRKinHospIRK o Eshowe Hospia ESH)
o Lodysmith Hospital (LSMTH)  »  Greytown Hospital GREY)
v Dundes Hospital (DUN) o Northdale Hospital (NOR)
o VieidosplVRY)  + Wenbioh Hospita (VENT)
o Newcastle Hospial(NEW) ~ »  EMS: One Central B|rang Logafion (EMS)
v Estoourt Hospial (EST) v Greys Hospital (Exclglided here. It now part o Project 2 with expanded modules)
TABELE1
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Exhibit |

MEDICAL INFORMATION TECHNOLOGY SA (PTY) LTD
AGREEMENT FOR THE SALE OF SERVER HARDWARE
HARDWARE SCHEDULE I
For: KWA ZULU NATAL DEPARTMENT OF HEALTH
ITEM | PRODUCT CODE/DESCRIPTION QTy TOTAL PRICE
1. HP 3PAR StoreServ 8200 2N Stor Cent Base 1 R 8343 161.88
e SAS & SSD - 243TB RAW
2. HP DL560 Gen 9 Servers (ESX Hosts) 1 R 3 080 809.46
e 18 Core CPU
e 512 GBRAM
e VMware Std License
e MS Data Centre Addition
+ VMware vCentre
—3— |-HP-DL560-Gen-9-Server-(Spare)— — 4 R 57958298
s« 12 Core CPU
-~ —512GBRAM - - s ——
4. HP DL380 Gen 9 Server (Software Back-up 1 R 184 048.23
Server)
¢ MSWS12
5. HP 5120-48G E!. Switch 1 R 108 010.40
6. HPE MSL2024 0-Drive Tape Library 1 R 340 890.18
e 2x1TO-7 Drives
7. HPE 8/24 Base 16-port 1 R 297 398.58
8. HP UPS and HP Rack 1 R 107 652.48
9. Bridgehead Back-up Software 1 R 1043 229.00
SUB-TOTAL R 14 082 783.29
B VAT @ 14% R 1971 589.66
i TOTAL.: R 16 054 372.95

NB. The following Software will be required for the Hardware:

Microsoft Licensing

¢ Ms-Word

= SQL Server

e RDP Cals
Antivirus Software

e 88 Antivirus Licenses

~ P

5.2.52 The information obtained from the evidence of various contracts entered into

between the Department and Meditech SA, are summarized in the table

below:
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5.2.53 According to Paragraph 4.2 of the Project Status Report dated 07 August

2017, various challenges have been encountered since the inception of the

project. The challenges, its impact and recommendations that were submitted

by ICT Unit Management Team are detailed below:

finalised and in place for Go Live In June, 2017. Actuslly, on the day

3 health
Department.
Health
PROVINCE OF KWAPLUIL U-MATAL

| Description  of | Cause Action Plan Executive Intervention
| the Constraint I ) Required
| There is a high e There is no dedicated budget | » T Management has managed to sscure funding |« An Intewvention ot the |
shortage of the end ik for the p for the purchase of a number of end user devices Executive level is
user devices such of end user devices in this &t the prioritized siies however It is not adequats. required to inlervene by
as computers, labe) project * The various CEOs have been approached o making  avellable @&
printers, documend | » The ICT Unit is encountering consider purchase sponsaring of the PCa from the budget for the end user
printers and high financial constralnts. institutional budgets. devices.
laptops. ¢ Slow procuremenl process e The inftistive of leasing end usar devices can | » Computer leasing

which is further exacerbated assist with the rgsolution of this challenge and the infiative  should be
process to gel this approved Is cumenily afforded high priority.

L — — .  underway. R
Shorlage of s Lengthy SITA procurement » The IT Management is curently pursuing the « An infervention al the
network poinis at processes possibility of participating In the cabling contract Executive lovel s
hospilals s The backlog of network points used by the Depariment of Human Settiement. required to intervena by
particularly In the at ftliospitals is vary high thus s SITA is ;,'Z?e busy with & iransversal cabling making  avallable 8
wards costly | contract province. . N

' + High Budget constraints + The IT Management is considering to implemenia~ DUdget for the inatallalion

wireless network soliion which is deemed jess  Of network points,

== R i . Costysndfaslertoinstal. =~ =4, — )
Poor participation | + This could be dus to the e Reconstruct the Project Steering Commiftes tobe | » The Executive |
of the CEOs and reason that the visibility of the compulsory for those CEOs the impl teti M ] is

| members of Head Implementation Team is not phase is ective. The other CEOs can join the requested to intervene.
Office's  Service |  yal roalized at some hospitals Project Steering Committes as and when the
Dslivery Branches implementation phase is active at their respective
in the Projsct Instituiions.

Steering | [

LRI NG — e —— — - — - ———— 4
Poor  bandwidih | « The current speed of the data | » The lines must be upgradsd to 6 MB. The Executive Management
perdormance lines is of a very low capaclty |« Ths IT M is ly working on an | is required to consider the |

that is 2 MB at maximum. Tha alternative long term of img nting a | eltemative network solution
recommended spead is 6 MB, second private network, which will save the
* Lengthy SITA Procurement Department & lot of money.
processes Furthermore, additional
s The cost of implementing the funding will be required to
data lines through SITA is ensble the implementation of
highly exorbitant, the privale network solution, |
ls The cost of ugrading the | ) .
Page 13 of 16
health
Depactment:
PROVINGE OF KWAZULIMHATAL

Description  of | Cause Action Plan Exscutive  Intervention |

the Constraint — _Required

data lines adds more to the
financial constraints that the
1CT Unit Is encountering, | —_—— - | _

The + Fort Shepstone Hospital's| = A short term sokution of connscting the critical s The Exacuﬂve|
implementation IT infrastructure has heen end users at the hospital has been put in place Management is required
phase st FPort severely damaged by the however the sofution is not adequate to run to intervene by
Shepstone fire event that octurred in the MEDITECH systemn Pprioritising the recovery
Hospital will be the server room. plan for Port Shepstone
delayed by o |e The repair of the damaged Hospital,
period of over 6| (T infrastructure Is highly |
months, dependent on the bullding

repair profect which Is not
axpected to be ready for
some time.

o There |Is curently not
money in the ICT Unit to
fund the repair costs of the
T Infe re

Tha resson for mentioning Fort Shepstone Is because Pori Shopstone was the first hospital to ‘Go Live” Everything had been Tn'l

the fast prinlers, and the Hospits! was then to Go Live that waek.

the fire happened, ICT gtaff were In Port Shepstona, to connsct

Compsting » Poor communication, ¢ A consullation process with all the hospilals » The Executive |
initiatives in consultaion and  clear affected by this issue hes been initiated. A clear Management wil be
raspect of the RX direction In  respect of rasolution is expecled o be reached before 31 required (o provide clear
Solution and implementing health July 2017, direction once the report
Meditech system information systems in the | s A final report with recommandation will be table is tabled.
Department. MANCO for @ decision making based on the
|* The Mediech system has a recommendstions agreed upon, |
phamacy module which gives
a rise to conflict among end |
users who aware of RX
Solution as the mandatcfy|
| vharmacetical system. | — = S _J
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We health
Z Depprument:
PROVINCE OF KWATULU-NATAL

4.3. Impact Analysis of the identified Challenges

While there arte some succusses which have been reported, the constraints alluded io above are a reality
with the possibilty of rendering delays in the project and in the course of time Identified action steps needs
to be taken as requirad. This i bacause of the foliowing reasons:

+ The end user devices are a fundamental dependency required for the syatem to function accordingly
however tha limited number of these devices (L.e. tabal printars) would meen that the instailation of the
Maditech software will be delayod. Instead of using SITA, the IT unit i liaising with the Deparimontal
SCM unit 1o purchase these. Budgetis have bean repricvitized within IT 0 purchase these devices

. Themmrkpointsmafsoheylnthommaﬁondwud!mtoﬁanﬂwukwhichwmmbhm

“usors o have access ta the Mediioch system on the sarvang hosted at SITA, Pietermaritziwing, Without
the nstwork points, the nsialiation of the Meditech will be delayed. The lmited budget and slow
procisement procasses are the major causas which must be sddressed by establishing a standing
contract to procure those service

s The ICT UnHt is not in a position to fully fund these requiremaents due fo a budget shertfall incurred from
the previous financial years over the debt owed o SITA and the budget cuts. A budget priodlization is
being done, al least o cover Hospilals as per tha projact plen, on Hospital at a timse.

» The impact of non-participation of critical siakeholders (CEOs, and Cluster Senior Mangers) Is of a
great concern which (ends to put the responsibility of enswinp that this project’s deliverabies are met
on the sole shoulders of the ICT Unit. in thet way this nroiect Is thus sesn as an IT project, though such
projects are regarded as business projects since they mainly concem the reengineering of business
procasses in hospital management. The involvament and pariicipation of the service delivery branches
is key towards ensuring that the project is maneged accordingly, the challanges identified in this report
am addressed as a collective unit, and lastly to snsurs that there is buy-in of this projoct at alf levels of

the nstitutions.

5.2.54 It is noted that paragraph 5.2 of the Project Status Report states that the total
financial implications, “for all the dependencies required to make the project

successful is R 12 147 000.00 as a once off”.

Responses to the section 7(9) notice:

Dr Zunqu’s response dated 16 October 2019.

5.2.55 Dr Zungu submitted that the appointment of Meditech happened in 1988, by
the Natal Provincial Administration, and that she was not the Accounting

Officer at that time.

5.2.56 She stated that the extension of the contract in 2009/10, the Department
signed for software licences of a stipulated amount on 10 September 2008,
as well as for implementation to commence. She submitted that it seemed that
in the paragraphs that followed the same HOD of that time issued letters to

two service providers.
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5.2.57

5.2.58

5.2.59

5.2.60

5.2.61

Application of relevant legal prescripts

The Constitution

Section 217 of the Constitution is the basis upon which all procurement
practices within the public sector are developed. The Constitution demands
that when an organ of state contracts for goods and services it must do so in
accordance with a system which is fair, equitable, transparent, competitive

and cost effective.

The Public Finance Management Act, 1999 (PFMA)

The PFMA is the main legal instrument that regulates financial management
and procurement in the public service. lts objectives are to regulate financial
management in the national government and provincial governments; to
ensure that all revenue, expenditure, assets and liabilities of those
governments are managed efficiently and effectively; to provide for the
responsibilities of persons entrusted with financial management in those

governments.

Fruitless and wasteful expenditure is defined by section 1 as: “expenditure
which was made in vain and would have been avoided had reasonable care

been exercised.” and

Irregular expenditure “as expenditure, other than unauthorised expenditure
incurred in contravention of or that is not in accordance with a requirement of

any applicable legislation.”

Section 57 of the Act entrusts other officials of the entity with responsibilities

and provides that an official of a public entity:

(f) “must ensure that the system of financial management and internal
control established for that public entity is carried out within the area of

responsibility of that official;
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5.2.62

5.2.63

5.2.64

(g9) is responsible for the effective, efficient, economical and transparent

use of financial and other resources within that official’s area of

responsibility;

(h) must take effective and appropriate steps to prevent, within that official’s
area of responsibility, any irregular expenditure and fruitless and

wasteful expenditure and any under collection of revenue due;

(i) must comply with the provisions of this Act to the extent applicable to
that official, including any delegations and instructions in terms of

section 56; and

(i) is responsible for the management, including the safe-guarding, of the
assets and the management of the liabilities within that official’s area of

responsibility.”

National Treasury Requlations

In terms of section 76(4) (c) of the PFMA, National Treasury may make
regulations or issue instructions applicable to all institutions to which the
PFMA applies, concerning, inter alia, the determination of a framework for an
appropriate procurement and provisioning system (supply chain management

framework) which is in keeping with the dictates of Section 217(1) of the

Constitution.

Expenditure management of inter alia, public entities is regulated by Part 4 of

the Treasury Regulations.

Regulation 8.1 provides that the accounting officer (authority) of an institution
must ensure that internal procedures and internal control measures are in
place for payment approval and processing. These internal controls should
provide reasonable assurance that all expenditure is necessary, appropriate,

paid promptly and is adequately recorded and reported.
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5.2.65

5.2.66

5.2.67

In terms of Regulation 8.2, an official of an institution may not spend or commit
public money except with the approval of the accounting officer or as properly

delegated or authorised officer.
Regulation 16A3.2 (d) provides that:

“16A 3.2 A supply chain management system referred fo in paragraph
16A.3.1 must —

(e) be fair, equitable, transparent, competitive and cost effective;

(f) be consistent with the Preferential Procurement Policy Framework Act,
2000 (Act No. 5 of 2000),

(g) be consistent with the Broad Based Black Economic Empowerment Act,
2003 (Act No. 53 of 2003); and

(h) provide for at least the following. —

(vii) demand management;

(viii)  acquisition management;

(ix) logistics management;

(x) disposal management;

(xi) risk management; and

(xii) regular assessment of supply chain performance.”
National Treasury Regulation 16A6.4 regulates the procurement of goods and
services through means other than competitive bidding. As such National
Treasury Practice Note 8 of 2007/2008 regulates the use of emergency
processes to procure goods and services. It highlights that “urgent
procurement” process will only apply where early delivery is of critical

importance and the utilisation of the standard procurement process is either

impossible, or impractical. An “emergency procurement” process will only
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5.2.68

5.2.69

apply in serious, unexpected and potentially life threatening circumstances

which require immediate rectification.
16A6.3 The accounting officer or accounting authority must ensure that —

(d) bid documentation and the general conditions of a contract are in

accordance with —
(i) the instructions of the National Treasury; or ..

(e) bid documentation include evaluation and adjudication criteria, including
the criteria prescribed in terms of the Preferential Procurement Policy
Framework Act, 2000 (Act No. 5 of 2000) and the Broad Based Black
Economic Empowerment Act, 2003 (Act No. 563 of 2003);

bids are advertised in at least the Government Tender Bulletin for a
minimum period of 21 days before closure, except in urgent cases when
bids may be advertised for such shorter period as the accounting officer

or accounting authority may determine”.

Case Law

The case of Minister of Transport v Prodiba (Pty) Ltd (20028/2014) [2015]
ZASCA 38 (25 March 2015), which deals infer alia with the award of a single
tender in 1997 to one service provider, the court found that it was incumbent
on the Accounting Officer of the Department, “fo have regard to Constitutional
principles, the provisions of the sub-section set out above and other statutory
prescripts. The high court erred by not having sufficient regard to constitutional
norms and statutory requirements and concluding that the decision to produce
the new licences in-house could only have been facilitated by an extension of
Prodiba’s contract and that a competitive bid would not have been viable
where the supply of services would have been for a very limited duration. The
high court ignored the very extensive period during which Prodiba enjoyed a
monopoly and did not properly appreciate that the five year extension period

was not of very limited duration. More importantly, the agreement was one in
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5.2.70

5.2.71

respect of which Prodiba was required to provide a new service dealing with

new technology in respect of which potential competitors were not engaged”.

Conclusion

The evidence before me revealed that, in 2001 the Department entered into a
five (5) year rental agreement with Meditech SA contending that this was a
further roll out of Tender P4062 awarded in 1988. This agreement was signed
in August 2001, but in actual fact it had already. commenced in May 1999,

twenty seven (27) months prior to the signing of the rental agreement.

The Department contracted with Meditech SA in 2001, whereas such
extension did not form part of the original contract awarded to Meditech SA in
1988, as the PLA entered did not contain any clause or section that outlined
the intention of the Department to further extend the project to other hospitals,
or that the extension would be contracted to Meditech SA. The evidence
submitted to me also does not indicate that the original tender contained
information relating to which hospitals the rollout would be carried out at, or
the costing of such a rollout taking into consideration that each hospital has

varying number of beds.

5.2.72 The contract with Meditech SA for Tender P4062 was for a period of sixty (60)

5.2.73

months and even if this tender did contain any clause or section to further be
rolled out to other hospitals with Meditech SA, the Department did not carry
this out within the contract period. It was therefore improper for the
Department to continue with the agreement in 2001, eight(8) years after the
initial contract with Meditech SA had ended, without due regard to the
Constitutional principles and statutory prescripts relating to procurement at the

time

The Department continued to renew this 2001 rental agreement after the
agreement had ended in 2004, as it appears in the First and Second
Addendums of the Master Rental agreement, extending the rental agreement
with additional hardware. Tender P4062 was for the purchase of the software
licence only, which was to be used on the Department's hardware.
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5.2.74

5.2.75

5.2.76

5.2.77

5.2.78

Department conceded that it entered into a series of other contract with
Meditech SA.

The 2001 agreement with Meditech SA for the rental of the Biling and
Revenue Collection Module for the eleven (11) hospitals was improper. The
further extensions from 2004 onwards were also improper and in
contravention of Section 217 of the Constitution and Regulation 16A3. 29(a)
of the National Treasury Regulations, as the Department did not carry out a
competitive process that would have allowed it to test the market and

determine if other service providers could have offered competitive prices.

The submission by the Department that each Addendum was an extension of
the original contract is deceptive. This is distinctly articulated in the case of
Minister of Transport v Prodiba (Pty) Ltd (20028/2014) [2015] ZASCA 38 (25
March 2015) where it was stated that “... the Third Addendum Agreement is
deceptive as it created the impression that the agreement in question was

merely an extension of an existing agreement”.

In 2008, the Department further proceeded to contract with Meditech SA when
it requested a proposal directly from Meditech SA for the Revit Licenses, for a
completely new service that involved the purchase of licences with additional
modules which had major cost implications, whereby competitors were not
engaged, which is contrary to the provisions of Section 217 of the Constitution
and Regulation 16A3. 29(a) of the National Treasury Regulations.

The Department submitted to me that since 2012 it made several submissions
for funding to implement the Revit licenses, which were not approved.
However the Implementation Agreement signed in 2010 with various initials
affixed on it suggests that in 2010, the Department concluded the

Implementation Agreement with Meditech SA.

The Department contends that it did not implement the 2008 Revit licenses,
as the motivation for the 2016 Project was to implement ‘idle Meditech SA
Licenses (originally purchased for Revite Hospitals) at Greys Hospital, Kwa
Mashu CHC and Ntuzuma Clinic”
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5.2.79

5.2.80

5.2.81

5.2.82

5.2.83

The initial processes followed in 2001 and 2008 to lease and/or acquire the
software licences and hardware were improper on the basis that the
Department did not undertake a competitive process to contract with Meditech
SA. The Department further appointed Meditech SA for the 2016 Project which
included, additional scope for goods and services at a cost implication of

approximately R90 million.

The Department engaged Meditech SA as early as 2012 as indicated by the
contents of the letter from Meditech SA to the Department dated 23 April 2012
to submit a proposal for this 2016 Project; reference in the letter to the meeting
with Meditech SA and the Department at the Redlands Hotel on 6 March 2012
and the submission by Dr Mhlongo for the “Transfer of Meditech SA Software
Licenses Already Paid For From the Revitalisation sites to the NHI sites” that

was approved by the then HOD, Dr Zungu.

Furthemore the “closed tender’ process was a mere attempt by the
Department to purport that it had undertaken a regular process to appoint
Meditech SA for the 2016 Project, whereas on 29 March 2016 the former
HOD, Dr Mtshali had already submitted a letter to Meditech SA indicating that
their proposal had gone through all the required committees and was
approved and that Meditech SA was to work with the DDG, Corporate
Management Services to have a contract drafted and signed in line with the

proposal.

The Department’s contention that it had gone out on a tender process for the
2016 Project, by advertising what it termed a “closed tender”, is a further
indication of its semantic stratagems to continue work with Meditech SA.
Meditech SA has since the award of a single tender in 1988, had over twenty
eight (28) years of uncontested monopoly in the supply of the software

licences and hardware to the Department.

| have further established that each time the Department contracted with
Meditech SA, it changed or added hospitals to the contract. This practice
substantially increased the number of licences required as certain hospitals
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5.2.84

5.2.85

5.3

5.3.1

5.3.2

had additional beds and the cost of the software licenses are calculated by

Meditech SA based on the number of beds.

The 2016 Project that the Department entered into with Meditech SA was
deceptive as it created an impression that the Department intended to
implement Meditech SA Licence for a system which was already in existence.
However the agreement included new software licences with increased
functionality as well as new hardware being sourced. The hardware procured
by the Department from Meditech SA at a cost of approximately R20 million,

could have been procured from any other service provider.

The Department therefore improperly procured and extended the services of
Meditech SA for the supply of software licenses and hardware contrary to the
provisions of Section 217 of the Constitution, section 57 of the PFMA and
National Treasury Regulation 16A3. 29(a) which resulted in irregular
expenditure being incurred by the Department as the process was not in
accordance with the requirements of the Constitution, PFMA, Regulations

National Treasury Regulations and SITA Act.

Regarding whether the Department failed to consider the conflict of
interest that existed between Dr. Poo, a director in Meditech SA, and the
Department, when it appointed Meditech SA, and if so whether such
conduct was improper and amounted to. maladministration as
contemplated by section 6(4) of the Public Protector Act, 1994

Common Cause

It is common cause that Meditech SA was appointed by the Department since

1988, for the supply of software licenses and hardware.

It is also common cause that Dr Poo was a Director at Meditech SA.
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5.3.3

534

5.3.5

5.3.6

5.3.7

5.3.8

Issues in Dispute

The Complainant alleged that Dr Poo who was one of the Directors of
Meditech SA, was also an employee of the Department and that the
Department failed to consider the conflict of interest, as government officials

are prohibited from conducting business with the State.

The issue for my determination is whether the Department failed to consider
the conflict of interest that existed between Dr. Poo, and the Department,

when it appointed Meditech SA.

The Department submitted an internal memorandum dated 11 August 2016
that was forwarded by Mrs N Khanyile, the Assistant Director SCM to Mr
Mlaba, requesting approval to communicate in writing with Meditech SA,
further bringing to Mr Mlaba's attention that Meditech SA had indicated in their
bid, that one of their directors namely Mr JM Poo is employed by the Gauteng
Department of Health.

On the same date Mr Mlaba forwarded a letter to Meditech SA, requesting
them to advise as to whether approval was granted by the HOD in Gauteng

for Mr Jacob Maleme Poo to conduct business with the state, as this is

prohibited.

Apart from the bid submission of Meditech SA indicating that Mr JM Poo was
a director in the company and a government employee with a PERSAL
number, the Central Supplier Data Registration Report dated 10 August 2016,
submitted by the Department, further verified that Dr Poo was employed by
the Gauteng Department of Health and a Director of Meditech SA.

On 12 August 2016 Dr JM Poo, submitted a letter to the Department
confirming that he is in the employ of the Gauteng Department of Health as
Sessional Medical Officer at Odi Hospital, with effect from 1 March 2008. He
further stated that his functions and duties are described contractually and that

the duties did not involve anything outside patient care and clinical duties.
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5.3.9 Dr Poo submitted to the Department the employment memorandum entered
into between him and the Chief Executive Officer of the ODI District Hospital.
Annexure A of the memorandum detailing the functions and duties of Dr Poo

and the offer of employments are shown below :

ANNEXTURE A
FUNTIONS AND DUTIES

The functions, duties and services which the employee is required to perform in accordance
with this Agreement is as folfows:

Support and assist Primary Health care Nurses
Primary Health Care
Geriatric and Chronic Care
MEdICO Legal dutjes including:
"= Examinalion and treatment of sexual assault cases
“s  Persoris suspected of driving under the influerice of alcohol or drugs
Assist at Crises Centres
Ex- officio functtons namely: assessment of single care and disability granis and old
age pension applu:ahons {excluding pre- employment medical and medical boarding)
7. Be willing to perform duties evan beyond your work station.

o or

7. OFFER OF EMPLOYMENT

51 [ tust that you will ﬂnd thls offer of employment and the condmons pentaining therelo
‘acceplable

6.2 This employment is ln acoordanoe with the provisions of the Public Setvice Regulations
2001 and Public Finance Management Act of 1999

5.3 1 would iike to emphasise that information reganding the package offered should be
treated strictly confidential and should under no mrcﬂmstances be duscussed with other
persons. .

54 Aftached find a copy of thls offer of employment tobe signed by yourself and send back
to meto indicate your acceptance of the conditions of employment. This offer is subject

toCV verification.
55 We dre Ipoking forward lo welcoming you in our team to face challenges that lie ahead of

onl DISTRI T HOSPITAL
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Dr Poo’s response to the section 7(9) notice submitted on 06 December

2019

5.3.10 Dr Poo submitted that he joined Meditech SA in March 2009 after “a very

5.3.11

5.3.12

5.3.13

5.3.14

5.3.15

hectic few year stint as a Medical Manager at Odi HospitaF'.

He further submitted by the end of 2008, due to health and other reasons he
resigned from working for the state, and took a full time position at Meditech

SA as a Corporate Account Executive and Healthcare Advisor.

He stated that upon submitting his resignation, he agreed with the then CEO
and Acting Medical Manager, of the Odi Hospital, to continue to render
services to the hospital and to his community on a sessional basis. The

contract was subsequently drawn up as referred to in paragraph 5.3.9 above

He indicated that the contract was acceptable to the management of Odi
Hospital as well as Meditech SA, as it did not pose any conflicts. He submitted
further that, in addition to this he had applied for, permission to do
remunerative work outside public service to the Gauteng Department of
Health, even though he felt that he did not need such permission as his main
employ was in the private sector in a non-clinical role. He indicated further that

the only response ever received was an acknowledgement of receipt.

Dr Poo stated that on 22 May 2012 he was appointed a Director at Meditech
SA, whilst still serving as a sessional doctor at the Odi Hospital. He submitted
that in their (his and Meditech SA’s) interaction with existing clients, no
problems were raised, and during this period no new bids were won. He
indicated that where questions were asked regarding the possible conflict, a

letter to clarify his active Persal number was always sufficient.

Dr Poo stated that in May 2016 the Department advertised a tender
ZNB5486/2015-H for the implementation of software licences to Grey
Hospital. The Department then raised questions about the possible conflict of

interest and clarity and contracts were provided.
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5.3.16 He submitted that with the advertisement of a tender in Free State in
November 2018, he decided seek clarity from National Treasury. Dr Poo’s
communication to National Treasury and the response he received thereto is

provided below :

Good Afternoon

| am a medical doctor employed by GDOH at Odi Hospital on a sessional basis, doing a maximum of 80
hours/month. My duties in the public service only relate to after-hours patient care at a facility level. | have no
managerial responsibility and no involvement whatsoever in SCM processes either at the hospital, district or
provincial level.

My full-time employment is with Medical Information Technology SA (MEDITECH SA), where | am an executive
director. MEDITECH SA services clients in both private and public heaith care. Its core business is the
development, implementation and support of its sofiware used in healthcare (HCIS). Current public sector clients
are FSDOH, KZNDOH and SANBS.

On a number of occasions when there are tenders or RFQ's | have been asked by our public clients if | have
received permission from GDOH to do work outside of public service, i.e. has GDOH given permission for me to
do work outside of public service. My view is that this is not applicable as my engagement with public sector is:

1. Limited hours clinical work
2. Focussed at hospital level with no managerial and SCM responsibility.

In spite of my contention | have tried to get this approval and have received nothing more than an
acknowledgement to my request. A letter was written to GDOH in 2016 requesting permission and there has only
been acknowledgement of receipt.

My questions is are as foliows:

1. Given the above circumstances above, do | need this approval.
2. Is the deciaration in SBD 4, of pasiticn as a company director and government employment status as a
clinical sessional post, not sufficient to address any possible allegations of favouritism?

Your prompt response will be highly appreciated as the company is currently responding to a tender.

Please be advised that Session doctors are appointed as Public Service employees in terms of the Public
Service Act, 1994 (see section 8). As such, they are also regulated by the Public Service Regulations, 2016
and regulation 13(c) also applies to them. If you are a director of a company conducting business with an
organ of state, you would be contravening this regulation. No public service employee can apply to obtain
permission to conduct business with an organ of state. The Directive on Conducting Business with an organ
of state also does not exclude session doctors from regulation 13(c), only those who render a service to

SASSA.

In light of the above, you cannot obtain approval as doing business with the state in the circumstances
mentioned above is prohibited, imespective of what is written i the SBD 4.

Kind regards
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5.3.17 Dr Poo stated that that upon the advice of National Treasury he resigned from

5.3.18

5.3.19

5.3.20

the Board of Meditech SA on 26 November 2018, and communicated such
with National Treasury, who advised further that “you would still have to
request permission from your employer, if you have not already done so (in
terms of the Code of Conduct, Public Service Regulations, 2016), to perform

other remunerative work (outside of the public service)”.

Dr Poo stated that according to him his resignation form the Board would seem
to resolve matters, however “some are still of the opinion that a sessional
doctor, whose main income is outside the state, still has to ask the state for

permission to earn a living outside the state”.
Dr Poo submitted that he tried to secure permission to perform remunerative

work out of public service from the MEC and only received an

acknowledgement, which he was told is tantamount to granting permission.

Application of the relevant law

Section 8 of the Public Service Act, 1994 details the composition of public

service as follows :

“(1) The public service shall consist of persons who are employed-
(a) in posts on the establishment of departments; and
(b) additional to the establishment of departments.

(2) Subject to the prescribed conditions, any person referred to in subsection
(1) may be employed permanently or temporarily and in a full-time or part-

time capacity.

(3) For the purpose of this Act, in relation to employment-
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5.3.21

5.3.22

5.3.23

5.3.24

5.3.25

(a) the word ‘permanently’ or ‘permanent’, in respect of an employee,
means an employee to whom a retirement age referred to in section 16

applies; and

(b) the word ‘temporarily' or ‘temporary’, in respect of an employee, means

not permanently employed”.

The Public Service Regulations, read in conjunction with the Public Service
Act 103 of 1994 that came into effect on 1 August 2016 regulates conflict of

interest for employees in the Public Service.

Regulation 13 (a) of the Public Service Regulation states that in respect of
ethical conduct, an employee shall “not receive, solicit or accept any
gratification, as defined in section 1 of the Prevention and Combating of
Corrupt Activities Act, 2004 (Act No. 12 of 2004), from any employee or any
person in return for performing or not performing his or her official duties.”

Regulation 13 (c ) of the Public Service Regulation, 2016 prohibits employees
of the Public Service from conducting business with an organ of state or to be

a director of a company conducting business with an organ of state.

The Directive on conducting business with the state issued by the
Minister for Public Service and Administration in January 2017 defines
conflict of interest as “confiict between the public duties and private interests
of an employee, in which the employee has private interests which could

improperly influence him/her, and/or negatively impact on his/her disposable

time to work, and/or negatively impact of his/her official obligations or official

duties and/or negatively impact on the public interest’.

Annexure A to the Directive listed “the activities by employees not constituting
conducting business with an organ of state.” Point 6 of Annexure A provides
that “official activities undertaken on a part-time basis, either temporarily or
permanently to a number of Departments in terms of an employee’s

employment.”
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5.3.26

5.3.27

5.3.28

5.3.29

5.3.30

Conclusion

The evidence before me indicates that Dr Poo was employed by the Gauteng
Department of Health in 2003 and not in 1988 when the Department initially
contracted with Meditech SA.

After his resignation he was employed within the Gauteng Department of
Health as a Sessional Medical Officer, from 01 March 2008, whereby his

functions and duties are described contractually.

Although at the time when Dr Poo was issued with the section 7(9) notice, it
appeared that no conflict of interest existed between Dr Poo and the
Department as stated in Annexure A of the Directive on Conducting Business
with the State, National Treasury communicated with Dr Poo that sessional
doctors are appointed as Public Services employees and in terms of section
8 of the Public Service Act, regulated by section 13(c) of the Public Service
Regulations that as a Director of a company conducting business with an
organ of state, he would be contravening this regulation and that no public
service employee can apply to obtain permission to conduct business with an

organ of state.

National Treasury further advised that the Directive on Conducting Business
with an organ of state also does not exclude session doctors from regulation
13(c), only those who render a service to SASSA, and that he cannot obtain
permission to conduct business with the state as it was prohibited in the
circumstances mentioned, irrespective of him having declared such in the

SBD4 forms when applying for the tender.

Although Dr Poo resigned as Director of Meditech SA in November 2018, he
was still employed Meditech SA as an employee since March 2009 and
continued to perform work as Sessional Doctor for the Gauteng Department
of Health. His request to the MEC to secure permission to perform
remunerative work out of public service and the subsequent

acknowledgement thereof cannot be viewed as permission being granted.

120



5.3.31 Therefore his employment with Meditech SA and the Gauteng Department of

6.1

6.1.1

6.1.2

6.1.3

6.1.4

Health, is in contravention of Regulation 13 (c) of the Public Service
Regulation, 2016 that prohibits and employees of the Public Service from
conducting business with an organ of state or to be a director of a company
conducting business with an organ of state, and creates a conflict of interest

as defined by the Directive on conducting business with the state.

FINDINGS

Having considered the evidence received during the investigation, the
regulatory framework determining the standard that should have been

complied with, | make the following findings:

Regarding whether the Department improperly procured the Mobile units
under Tender number ZNB9281/2012/H, and if so whether such conduct
was improper and amounted to maladministration and irregular and/or
fruitless and wasteful expenditure as contemplated by section 6(4) of the
Public Protector Act, 1994 and section 1 of the Public Finance
Management Act, 1999.

The allegation that the Department improperly procured the Mobile units under
tender no. ZNB9281/2012/H, is substantiated.

The processes followed by the Department to both lease and purchase the
mobile units were improper and not in accordance with a system that is fair,
equitable, transparent, competitive and cost effective in terms of Section 217
of the Constitution, and amounts to maladministration in terms of Section 6(4)
of the Public Protector Act.

The allegation that the Department consequently incurred irregular

expenditure and/or fruitless and wasteful expenditure is substantiated.

The expenditure incurred for both the purchase and the lease of the Mobile
units amounts to, irregular expenditure in terms of Section 1 of the PFMA, and
maladministration as contemplated by section 6(4) of the Public Protector Act,

1994,
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6.1.5

6.1.6

6.1.7

6.1.8

6.2

The expenditure incurred for the purchase of the Mobile units further amounts
to, fruitless and wasteful expenditure in terms of Section 1 of the PFMA, to an
amount of R32 million, and maladministration as contemplated by section 6(4)
of the Public Protector Act, 1994, as reasonable care was not exercised to
ensure that the Mobile units that were purchased complied with the relevant

requlations.

Both the PFMA and the Treasury Regulations require of the accounting officer
of a department to establish and maintain a proper competitive procurement
system. The HOD as the Accounting Officer at the time failed to act in
accordance with the requirements of section 57 the PFMA, National Treasury
Regulation 8.1, 8.2 and 16A3.2 resulting in improper conduct and terms of
section 6(4) of the Public Protector Act, 1994.

The HOD further failed to take full responsibility and ensure that proper control
systems existed for the assets of the Department when the Mobile units were
purchased, in terms of Section 38(1)(d) of the PFMA resulting in financial loss

to the Department.

The CFO and the HOD failed to ensure that the payments made to Mzansi
Life Care for both the lease and the purchase of the Mobile units were
approved and processed accordingly, and in line with the responsibilities
entrusted to them in terms of Sections 38 and 57 of the PFMA and National
Treasury Regulation 8.1 and their conduct amounts to improper conduct in
terms of section 6(4) of the Public Protector Act, 1994.

Regarding whether the Department improperly procured and extended
the services of Meditech SA and if so whether such conduct was
improper and amounted to maladministration and irregular and/or
fruitless and wasteful expenditure as contemplated by section 6(4) of the
Public Protector Act, 1994 and section 1 of the Public Finance

Management Act, 1999.
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6.2.1

6.2.2

6.2.3

6.2.4

6.2.5

6.2.6

6.3

6.3.1

The allegation that Department improperly procured the services of Meditech

SA, is substantiated.

The subsequent extension of the contracts, with substantial extension in the

scope of work, were also improper.

The Department improperly extended the 2001 contract and the subsequent
extensions with Meditech SA, and failed to ensure that the procurement
followed a process that is transparent, equitable and fair in line with Section
217 of the Constitution and National Treasury Regulation 16A3.29 (a) and

amounts to maladministration and improper conduct.

The expenditure incurred as a result of the irregular extensions amounts to

irregular expenditure in terms of section 1 of the PFMA, 1999.

By entering into the 2016 project with Meditech SA, the Department failed to
follow a process that is transparent, equitable and fair in line with Section 217
of the Constitution and National Treasury Regulation16A3. 29(a) and amounts
to maladministration and improper conduct in terms of section 6(4) of the
Public Protector Act, 1994.

The 2016 project to implement the licences, included and increase the scope
of work procurement of hardware at a substantial cost to the Department and

amounts to irregular expenditure in terms of section 1 of the PFMA, 1999.

Regarding whether the Department failed to consider the conflict of
interest that existed between Dr Poo, a director in Meditech SA, and the
Department, when it appointed Meditech SA, and if so whether such
conduct was improper and amounted to maladministration as
contemplated by section 6(4) of the Public Protector Act, 1994.

The allegation that the Department failed to consider the conflict of interest

that existed between Dr. Poo, a director in Meditech SA, and the Department,
when it appointed Meditech SA, is substantiated.
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6.3.2

6.3.3

7.1

7.1.1

Although Dr Poo was not employed by Meditech SA when it entered into the
initial contract with the Department in 1988, he was employed with the
Gauteng Department of Health in March 2008, as a Sessional Doctor and in
March 2009 by Meditech SA. He became a Director in Meditech on 22 May
2012.

Dr Poo’s conduct as an employee of the state is in contravention of Regulation
13 (c) of the Public Service Regulation, 2016 that prohibits and employees of
the Public Service from conducting business with an organ of state or to be a
director of a company conducting business with an organ of state, and creates
a conflict of interest as defined by the Directive on conducting business with

the state.
REMEDIAL ACTION

In light of the above, and having taken into account evidence before me, the
appropriate remedial action | am taking in terms of section 182(1)(c) of the

Constitution are the following:

Regarding whether the Department improperly procured the Mobile units
under Tender number ZNB9281/2012/H, and if so whether such conduct
was improper and amounted to maladministration and irregular and/or
fruitless and wasteful expenditure as contemplated by section 6(4) of the
Public Protector Act, 1994 and section 1 of the Public Finance
Management Act, 1999.

THE MEC KZN HEALTH

Take cognizance of the findings regarding the conduct and maladministration

by the Department relating to the irregularities mentioned in the report.

Ensure that the HOD considers the report and, where appropriate, acts in

terms of section 84 and as contemplated in section 85 of the PFMA.

Ensure that the HOD considers the acts of maladministration and improper

conduct referred to in this report and takes appropriate disciplinary action
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71.4

7.1.5

7.1.6

74.7

7.1.8

7.1.9

against the officials of the Department in respect of their conduct referred to

therein.

Ensure that the HOD through the Provincial Treasury to take steps to recover
the expenditure incurred by the Department as a result of fruitless and

wasteful expenditure for the “purchased Mobile Units”

THE HOD KZN HEALTH

Considers the report and, where appropriate, acts in terms of section 84 and

as contemplated in section 85 of the PFMA,;

Considers the acts of maladministration and improper conduct referred to in
this report and takes appropriate disciplinary action against the officials of the
Department in respect of their conduct referred to therein;

The HOD, through the Provincial Treasury evaluates the effectiveness of the
Department’s internal controls on Supply Chain Management processes with
a view to take corrective action to prevent a recurrence of the improprieties

referred to in this report;

The HOD reports to the Provincial Treasury and the Auditor-General,
particulars of the alleged financial misconduct and the steps taken in
connection with such financial misconduct, in terms of section 84 and as

contemplated in section 85 of the PFMA,;

To ensure that prior to signing a formal contract or service level agreement
with a contractor, that such contracts or agreements are legally sound to avoid
potential litigation and to minimise possible fraud and corruption. This must
include legal vetting by at least the Legal Services of the Department. Such
contracts or agreements must be actively managed in order to ensure that
both the Department and the service providers meet their respective

obligations; and
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7.1.10 The HOD through the Provincial Treasury to take steps to recover the

7.2

7.21

7.2.2

7.2.3

7.2.4

expenditure incurred by the Department as a result of fruitless and wasteful

expenditure for the “purchased Mobile Units” ,

Regarding whether the Department improperly procured and extended
the services of Meditech SA and if so whether such conduct was
improper and amounted to maladministration and irregular and/or
fruitless and wasteful expenditure as contemplated by section 6(4) of the
Public Protector Act, 1994 and section 1 of the Public Finance

Management Act, 1999.

THE MEC KZN HEALTH

Take cognizance of the findings regarding the conduct and maladministration

by the Department relating to the irregularities mentioned in the report;

Ensure that the HOD considers the report and, where appropriate, acts in

terms of section 84 and as contemplated in section 85 of the PFMA;

Ensure that the HOD considers the acts of maladministration and improper
conduct referred to in this report and takes appropriate disciplinary action
against the officials of the Department in respect of their conduct referred to

therein; and

Consider commissioning a forensic investigation into all Meditech SA
contracts with the Department since 2001, and take measures to address any
findings regarding systemic administrative deficiencies allowing

maladministration and related improprieties in its procurement system.
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7.2.5

7.2.6

7.2.7

7.2.8

7.2.9

THE HOD KZN HEALTH

Considers the report and, where appropriate, acts in terms of section 84 and

as contemplated in section 85 of the PFMA;

Considers the acts of maladministration and improper conduct referred to in
this report and takes appropriate disciplinary action against the officials of the

Department in respect of their conduct referred to therein;

The HOD, through the Provincial Treasury evaluates the effectiveness of the
Department’s internal controls on Supply Chain Management processes, with
specific reference to the procurement of IT related goods and services, with a
view to take corrective action to prevent a recurrence of the improprieties

referred to in this report;

The HOD reports to the Provincial Treasury and the Auditor-General,
particulars of the alleged financial misconduct and the steps taken in
connection with such financial misconduct, in terms of section 84 and as

contemplated in section 85 of the PFMA; and

To ensure that prior to signing a formal contract or service level agreement
with a contractor must ensure that such contracts or agreements are legally
sound to avoid potential litigation and to minimise possible fraud and
corruption. This must include legal vetting by at least the Legal Services of the

Department.
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7.3

7.31

7.3.2

733

7.4

7.4.1

Regarding whether the Department failed to consider the conflict of
interest that existed between Dr Poo, a director in Meditech SA, and the
Department, when it appointed Meditech SA, and if so whether such
conduct was improper and amounted to maladministration as
contemplated by section 6(4) of the Public Protector Act, 1994

The MEC GAUTENG HEALTH

Take cognizance of the findings regarding the issue of the conflict of interest

mentioned in the report.

Ensure that the HOD considers the report and, acts in terms of section 8 of
the Directive on Conducting Business with an Organ of State and its

regulations, that was issued by the Minister of Public Service and

Administration in January 2017.

THE HOD GAUTENG HEALTH

To take note of my findings in this report and act in accordance with his duty
to report contraventions in terms of section 8 of the Directive on Conducting
Business with an Organ of State and its regulations, that was issued by the

Minister of Public Service and Administration in January 2017.

THE DIRECTORATE OF PRIORITY CRIME INVESTIGATION

Consider this report and establish if any acts of impropriety identified herein
amount to acts of a criminal conduct in terms of the Prevention and Combating
of Corrupt Activities Act, 2004
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8.1

8.2

MONITORING

The respective MECs, the respective HODs and the head of the DPCI, must
within thirty (30) working days from the date of the issuing of this Report and
for approval by the Public Protector, submit the implementation plan to the
Public Protector indicating how the remedial action referred to in paragraphs
7.1, 7.2 and 7.3 and 7.4 of this Report will be implemented.

In line with the Constitutional Court judgment in the matter of Economic
Freedom Fighters v Speaker of the National Assembly and Others;
Democratic Alliance v Speaker of the National Assembly and Others
[2016] ZACC 11, and in order to ensure the effectiveness of Office of the

Public Protector, the remedial actions prescribed in this Report are legally

binding , unless set aside by a Court order.

1T
AD\k‘ﬁaSISIWE MKHWEBANE
PUBLIC PROTECTOR OF SOUTH AFRICA

DATE: .} 2..0..91..1 2020
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