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SERVICE LEVEL AGREEMENT

between

DEPARTMENT OF RURAL DEVELOPMENT AND LAND REFORM

Hereinafter referred to as the “Department

duly represented by Dr ME Swartz
in his capacity as Deputy Director General Land Redistribution and Development

duly authonised

arid

SOUTH AFRICAN FARMERS DEVELOPMENT AGENCY

Hereinafter referred lo as “SAFDA

duly represented by Mr Nhlanhla Gumede
in his capacily as Executive Director

duly authonsed




PREAMBLE

WHEREAS

A

The Department and SAFDA have recogrised that the sugar induslry requires assislance
in arder lo allewiate lhe severe impacl of the curren drought

The Department has made lunds avaifable in the amount of R71 million for all categories
black growers

The Depariment has approved that the funding provided be used for 3 fertibser
programme

The funding would be made avalable {or th2 areas (hat have been harvested in the
2015/2016 season

There are certain exclusions apphcable 1o the beneht of the funding

The Depantment has approved tha transfer of the funds to SAFDA to aci as an
mmplement ng agenl which funds may be distibuted to the milling companies in the sugar
industry to assist SAFDA smplement the Programme as per the submitled st of growers

The parties deem it expedient ta record the terms of ther agreement in wriling

INTERPRETATION AND DEFINITIONS

11

Inthis Agreement unless the context indicates otherwise -

an expression which denotes any gender ncludes the other genders a natural person
includes a judicial person and vice versa and the singular mcludes the plural and vice

versa
clause headings are for converience only and will not be usad in its interpretatron and the
following expressions bear the m2anings assigned (o them and cognate expressions bear

cofresponding meanings ~

“Agreement"” means s agreement and any and all Annexyras therslo
g ¥
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“Beneficiaries” means the black growers idenlified by the sugar ndustry and confirmad
by the Depariment, as delaled i Annexure A who shall benefit from the funding provided

by the Depariment
“Department” means the Department of Rural Development and Land Refosem;

‘Milling Companies” means the mifling companies wittun the Scuth African sugar

industry,
“Parties” means the Department and the SAFDA

“Pracurement Committee" means the committee estabhshed o source, svaluate and

award the fendiser lendears

“Projecl Implementation Committee” means the commitize established lo overses the

Pragramee,

Programme"” means the fentiliser programmes that the funding prov:ded by the
Depanment shall be used for

“SAFDA’ maans the South African Farmers Development Agency NPO. not-far-profit
voluntary assocration of emerging sugarcane growers {ormed as a resgonse 1o needs of
the emerging farmers duly registered under the NONPROFIT ORGANISATIONS ACT of
1997, ActNo 71 of 1897 with a registration number 163.564 NRQO

“Services” means the serv.ces contemplated in this Agreement

words and express ons defined in any sub-clause {or the purpase of the clause of
winch thal sub-clause forms part bear the meamng assigned to such words and
expressions m that sub-clause

APPOINTMENTS

The Deparimen) hereby apponts SAFDA ta imp’ement the Programme

SAFDA may. if necessary and apprepr gie appoint the Ml ng Cempanies through a separate
Service Level Agregment to assisin the wnplementation of the Drought Rl ef Programme
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DURATION OF THE AGREEMENT

This Agreement commences from the date of signature of the last signing party and shall
terminate at the end of the third monih from commencement date

The Parties may extend of r2new the Agreement provided that -
321 The extension or reneval 1s i accordance wih clause 3 3 and

322  Where terminated prior lo the end of the third manth, in accordance with the
terms of this  agreement provided that the termination af this agreement
{whether by the eflluxion of time or otherwise) shall not affect those provisions of
thes agreement which expressly prowide that they will operate after any such
expration or  termnahon, or which of necessity must conlinue 1o have efect
after such expiration or termunabon  notwathstanding that ihe clauses themselves
do not expressly so provide, nar shall any such termination affec! each party’s
rights fo enforce any obhgation that arase prior o such termination. including. but
not  bhmited to the Depanment's cbl gaton to make payment to SAFDA of alt

ouistanding amounts payable m {arms of the Programme

in the event that the Department elects to exiend of réngw the agreement beyond the penod
contemplsted i clause 3 1 -

331 The Depantment must give SAFDA wrdten notice of such proposed extension of
renewal, ro lass than 30 (thirly) days prior 10 Ibe {ermunat on of th's Agreement

and

332 SAFDA must give written notice of acceplance or refusal no later than (15) hifleen
days alter receipt of the offer contemplated in clause 33 1

Any offer of extension gr renewa! as contemplated . clagse 3 315 at the disctenon of the
Depadinent and will be for a period determmed suitable to the Department

EXCLUSIONS AND EXCEPTIONS

4 1 All persons who are defined as b ack growers with ar2as that were harvesteg i the
201515 season will quahly for drought rel ef support This s himited to land relorm

small sca e growers and new freehold growers The following are excludad g
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411 Black growets who lease lreehold land do not qualdy {This does nol apply g
PLAS larms where {he Slate is leasing farms (o fand reform growers and
communal land leased from the relevant radibonal authonty/ Ingonyama Trust

Board to small-scale growers)

4 ¥2: Black growers who have received DARD funding for raloon managemam n the
2015416 season,

4 13 Black growers who receive RAOP funding in 2015/2016 for tatoon management

LIASON OFFICERS

For the purposes of the implementation of fius Agreement the ODsparimen! appoinis MR
NHLANLHA MNOAWEN! ol the Deparitment or whoaverss al any stage duly authonsed to aclin
the sand posiken o exarcige all the powers and perform all the dulies which the Department has

se! out in larms of this agreament

SAFDA appomnts the Execulive D rector or whoever 1s at any stage duly authonsed 1o acl+n the
sad positon o exercise all the powers and perform all ing duties which SAFDA has i terms of

this agreement

RESPONSIBILITIES OF SAFDA

In facihtaling the Pragramme SAFDA underakes 1o comply with the standard princgies, pokcies
and procedures of the Department 35 communicated by the Deparment in wiiting prior to the

gxecution of Ius agreement
BAFDA shall

g21 upan signature of this agreement commence the facitation of the Programme by
entering into Serv ce Level Agreements with the M iing Companies.,

622 ulihse the funds n the manner contemptated m this Agreemnent and W5 annexures

623 comply with the management systems and further reporting procedures required by Ina
Depariment
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624 Ireal as stnclly cont.dential all infermation obtamed durng the performance of the

service, and may not disclose any such miormalion o any third person during and after
termination of thes agreement and

625 immediately nobtify the Department in writing o for any reason it is incapab'e of
performing the Sensces specifying alternative or remadial steps (o be taken, which
may ntlude terrmnation of the agreement in whole or 1n pant

Any required income tax or other taxation payments required by ‘aw are the respansib ity of
SAFDA and tha Department will not ba hable for any such income tax or olher taxation, with the
excepiion of any value added tax, or olher imposts as may be levied and/ar payable in respect of
the Services

The Parties understand and agree that st owes a duly to act in good laith to each other
SAFDA shall not sub contract the pravision of services except lo the Miling Comparies

it 1s recorded that SAFDA will be allowed to delegate authonly Lo the Milling Companies for the

carrying oul of the Programme

SAFDA shall keep records of all matlers ralated 1o the Sennces including minules of alt
mieelings and decisions taken These records must be accessible 12 the Depariment upon
request

SAFDA undertakes not (o accept or allow any of us employees 1o accept any bribes gt gratuity
commission or reward offered directly or ‘ng rectly in relation to the Sarvices Sundariy SAFDA
shall require s serv.ce providers to make undenakings not 1 accedt or offer any of SAFDA s
employees bribes gratwity comaussion or raward offered directly or indirectly for the awarding of
contracts relating 12 the Services

SAFDA undertakes o furmish the DRDUR with fnancial expenditute and parformance reparls on
a monthly bas:s in accordance wih the terms and cond.tions of this Agreement
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RESPONSIBILITIES OF THE DEPARTMENT

The Department must -

711 siipon whlten request and a reasonable hime supply SAFDA w ib all infarmation required
o garry out the Services

712  inarderto avoid delays consider documents accompanyng matenal and informal on
supplied by SAFDA and lake decsions wilhin a reasanable period

T3 issue all instructions of requests relatad to the services through SAFDA

T4 provide such assistance as is reasanably required by SAFDA 1o carry oul the services
ang

T15%  ensure the limeous iransfer of funds lo SAFDA 1o enabie the Programme to be
compleled in 3 months from date of signature

The Departinant undertakes 1o actively pariicipate m lhe achivilies Project implernentation
Committee

PROJECT IMPLEMENTATION COMMITTEE

A Project Impementat on Commiltee will be established compnsing of -

811 Depanment rapresentativas who shail be -
MR NHLANHLA MNDAWENI

812 Reptesentatives of SAFDA
813 Representat ves of the Miting Companes wheia apphcab &

One of the representatives md:¢ated in 8 1 shal be tha eleciad as the Chawperson of the
Commitlee

The Comm tlee shal -




Ba

g1

92

o
()

24

95

831 meel al least onte avery month or at intarvais agreed to by the Commitiae
Chairparson,

832 guide and manage the Programme

833 respond to any queries or requasts regarding the Programmae

834 moniar the implementation of the Programme

835 consider progress, financial reports, and other supparting documentation

836. discuss and aliempt to resolve any d:spules thal may anse between the Partes in
respect of any of the Services.

837 Co-opt any specialist officatnr representative should the need arse

SAFOA shall be responsible for the secratarssl services for the Project implementation
Commutize and shat mainain and dist:bute minutes of meetngs and assaciated documents

FINANCIAL AND PROCUREMENT MATTERS

The Department will make available an amount R 71 000 000 {sevenly-one million rand)
inclusive of VAT 10 SAFDA for the Pregramme,

The Department wil advance a further 5% of the abave mentoned amouni as administration
rosts and the financial transactions costs associaled vith the implementation of the drought

rehef programme,

The funds may be aliccated for the benefit of the Benehcianes through the Mding Companies or
n any ather manner deemed appropiiate by the Department and SAFDA

A Procurement Committze shal he sstabhished compusmng of tiling Company representatives
and growers in the region

The Procurement Committae shall ensure that afi pol cies and procedures specihied by the
Deparment ara adherzd to i the sourcing evaisaterg a~d awarding of fertlser tanders




SAFDA shall not exceed the amount speciied 1n 9 1 for the Programme unhess prior witien

BE
approval has been cbiamed from the Departmant
339"7 When gaads are procured i tarms of this Agreement. it shall be ensured that a munimum of
three quotalions are obtained and purchases shall be made from the supphiar with the lowest
quole prov ded thal such supplier has the necessary skill and expertise to perforn the service
a7 SAFDA will held an interest bearing account and will ba required to monitor the infiows and
outllows of funds through their Accountants, whose proof of registration with their retevant
prolessional bodies must be submitted walhln 7 days of signature of this agreement
88 The interest generaied on the funds transferred in lerms of 9 7 above shall accrue and be
capiialised to the accaunt of the Department
89 SAFDA hereby declares that it implements effective, efficient and transparent financal

management and internal control systems

9.10 The re-mbursement of any expendilure incurred by SAFDA for any purposes other than those
confemplated or incidantal to this Agreemant w il nol be pad for tyy the Dapartment

10, RECORDS

SAFDA shalt keep deladed records of all information retaling to this Agreement inc uding bist not

101
tmited {o mniormation indicating expenses incurred disbursemenis, financia! records and
nvoIces
102  Authonsed off ciis as well as suthonsed agenis of the Department shall at all reasoeable tmes
have access {o the mformation referrad to in 10 1
103 The preparation and retention of all books of account financral statements audited Ananciat

stalements and recerds by SAFDA and the Miliing Compames shall be i aceordance with

generally accepted accounting practices n the Repubis of South Affica

11, REPORTING

The Deparimant may rom lme to Ime ravise the format of any report or the manner af repoariing

Tsie Department sval adwse SAFDA himeously of any changes in fhis ragard
QQ\ ,
J
f

@
P

ey




it2

122

14,

121

5AFDA shall furmish the Department with such further ifarmation as may penodically be
reasonably requested within the time and i the format stipulated in such request Shoulg
SAFDA be unable lo comply tmeously vath such requast the Department shall be adwised of the
r2ason for such mabity

AUDITING

The Deparment reserves the night te underake penadic audis of aany Services carned oul iy
terms of this Agreement and the records relating thereto

SAFDA s responsible for the annual auditing of the slatements of the bank account
refetred o in clause 9 7

LIABILITY AND INDEMNITY

SAFDA including any duly authcbsed persen ating for of on ils behall mus:

1311 exerase due care and ddigence w the performance of ils dulles contempiated n this
Agreement and may be held hable to the Depaniment in the svent that 1 fails 1o

exercise such due care and didgence

13 1.2 act as an independent contractor and not as an agent or employee of the Depantment
and will have no authority or nght to bind the Depanment and

1313 nho'dthe Department harmiess aganst any caims of any natwe ansing out of the wi ful
or neghgent acts or omissicns of SAFDA, excluding any claims for consequant af loss

or spacial damages

BREACH OF AGREEMENT

Should SAFDA commut any breach of any of the prows ons of this agreement and fai to
commence ramadyng such breach within saven days aftar raceipt of winten notice fram the
Depariment 1o du so and o remedy such breach w thin 3 reasonable perod specified by the
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Department in such notice, then the Department shall forthvath be entitled {hut not abliged)
without prejudice to any other nghls or remedies which the Department may haven law

411 clam speatic parformance of the obligations or
1412  cancel this agreement and recover damages

Should the Department cancel (tws agreement by reason of a braach by SAFDA notwshstanding
any dispute about the validity of such cancellation, SAFDA shall

1421 on demand imemed ately make available to the Department all records plans
agreemenl accounts and other information generated in terms of this agreement and
renounce any nght of ratenuion that it may have

1422 ondemand cade and assign lo the Departmenl {whiech undenakes o accept the
cession and assignment of) alf nghts and obbgations which emanate from agreements
entered into between SAFDA and the suppt ers of any purchases i terms of this
Agreement

SAFDA shall cease all actranes in respect of the Services when given written notice by the
Depanmant to that elfect

FORCE MAJEURE

The falura of SAFDA to fulfil any of is obligations under the agreement shall not be cons«dered
to be a breach of, or default under thus agresment nsclar as such inabidity arises from an evant
of force imajeure provided that SAFDA has taken all reasonsble alternative MEaswes 0 ordar io
meet the lerms and conditions of ts Agresineal and has Informad the Department widhin 2
{two} days of becommng aware of the occurrence of such an event

DISPUTE RESOLUTION

Should any dispule anse betwesn the Panies as 10 the iMerpretalion application or

‘mplementztion of any provision of this Agreement the Parties shali meat and make a j* nt effor{

10 resolve the dispule amcably

N\
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Should the Parties nol resolve the dispute amicably. then the dispute shall be referred (or
arbitratron wn lerms of the Acbiration Act, 1965 (Act No 42 of 1965) provided that

1621  (he arbitration 50 contemplated will take place in Pielermantzburg, and

1622 the Parties must pay the Arbitrator s fees and costs in equal shares, uniess the
arbitrator otherwisea determines.

The partias must agree on an Arbitrator within 14 (foutteen) days aftar a dispute has been
declared. failing which etther of the parties to ibe dispute may request the charman for the bme
being of the Associalion of Arbiralors to appont a suitable Arbitralor. The arbitration shall be
held as soon as is regsonably praclicablz in the circumstances and with a view 1o il being
completed w,thin forly days after t s demanded by either parly, ot baing the intention that the
arbitration shall be held and completed as soon as passible afler 1 s dernanded.

The decision of the arb tralor shall be carniad into ffect and shall be capable of being made an
order of any court of compelznt junsdiction. The Arbilrator shall have the pawers o give default
judgment i any parly fails to make submissions on due date sither in lerms of the Rules of the
Asgaciaiion of Arbitralors o as determined by the artuiralor andlor who faiis to appear at the
arbitration

Tius clause does not prevent gither of the parties from obtaining intenm rebaf on an wigent basis
from a courl of competent Junisdichion prowded that if practicable, 72 (seventy two hours)’ nobice

must be given 1o the other Parly poor 1o such raferral

The provis ons of this clause

16 6 1 consltute an wravocable consent by the Paries to any procesdings i lerms neresf and
neather party shall be entitied to withdraw therefrom, or to claim al any such
proceedings that st s nal bound by such provisions; and

1662 are severable hom the resl of this agreement and shall remain in eHect despite  the
termunation of of inval dity for any reason of this agreement
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ADDRESS AND NOTICES

The parties choase their domicilium citant: et executand for all purposas of the gving of any
nolice. the payment of any sum, the serving of any process and for any other purpose arnsing
frarn s Agreement as follows

DEPARTMENT:

The Otd Buiiding
184 Jelt Masemola Street
Pratoria

Physical address

Email address Moshe Swarz@dedlr gov 2a
Attention
SOUTH AFRICAN FARMERS DEVELOPMENT AGENCY:

Physical address 53 Mdsomer Crescent, Somersel Park

Emall address Nhianhla@khanya-afauca co 23

Altention MNhianhia Gumede

Edher parly upon wiiiten notice to the other party may vary s phystcal address or facswniie
number {0 any other physical address vathin the Republic of South Africa

Any notice given by either party to the other panty which

17,.3.1, Is delivered by hand duning the normal busmess hiours of the addressee at the
addressee’s domicfium vall be deemed to have been receved by the addresses at lhe
time of dehvery,

i7 3.2 is posted by prepaid registered post ifom an address within the Repubhe of South Afnca
o the addressee at the addressee s appomied postal address will be deemed lo have
baen receivzd by the addressee on the seventh day afler the dale of posting. and

17 2.3, is sent by eleclronic mat durirg the normat buswness hours of the addressee will be
deemed lo have been rece ved on the next busingss day folowing the date of succossiut
transmission thareof,
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GENERAL

This agreement together with the annaxures hereto constilutes the sole record of the agrzement
belween the Parties n regard o its subject matter and nedher party will be bound by any
representation, express or imphed term, warranty, prom:se or the hke not recorded herawn or
reduced to wnting and signed by the parties

No consensua) cancellation of this agreement and no vanaton, medificabion, addibion altzration
erasura or abandorwnent of any clause of this agresmenl or consent 1o daviation from the
agreement will be vahd unless such vanation, modif.calion, additon, alteration, arasure or
abandonment of any clause of this agreement or consent to daviation, of consensuat
cancelfation 1s recorded in writing and signed by the Parties

Ne relaxation leniency or indulgence granted by a Party 1o any other Party will ba deemad 16 be
an abandonment of any right by the fonmer parly contemplated i lhss agreement and any such
relaxation, lemiency of indulgence will not prevent the foemer party from insisting on strct fuiure

compliance by the defaulling party or parties with all the lerms and condibons of s agreement

Each clause of this agreement 15 severable from each of the other clauses and i any clause in
this agreemant 1s found to be vad nvald or unenforceable lor any reason the remaming
clauses will cemain of full force and effect

The provisions of this agreemant wilt be binding vpon the successarsan-litie of the Paries ang
the nghts and obligat:ons of gach Party ansing out of or pursuant to tus agreement wil deviiva
upon and bind ds successors. in-title

Neither Paity may rade. assgn transfer or ofljsrwse make over any of its nghts or obbgations
contemp aled In this agreement without the wrilen approval of the other Party

Tiws Agreement shall be governed snd construed »n accordance with the laws of ihe Republc of
South Africa
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Sgnedal} W TRy on this C 5 day of 'w Ve / 2016

As wilnesses

1
’ P
2 % Ny, Mo

R fztéa ON BEHALF OF THE

MENT

DEPA
Who

Signed at f\>‘ dqw\{\]b\f‘@ ths G\ day of Magew 2016

As W%*

irands that sthe is duly authornised




