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Date: 21 July 2022

To: Ms. Vanessa Mundree
Free State Provincial Representative
Office of the Public Protector

Cc: Adv. Kholeka Gcaleka
The Acting Public Protector

From: Hon Roy Jankielsohn MPL
Leader of the Official Opposition
Free State Provincial Legislature

Subject: The ANC’s Abuse of State Resources for Party Political Purposes

Dear Ms. Mundree

We would like to request an investigation into the abuse of state resources for party political
purposes by the African National Congress (ANC) and their leaders during an event that took
place on 23 April 2022. During an event under the ANC banner of the party’s Letsema
campaign, a house was handed over to Ms Lucia Lerato Ntsaku. The Letsema campaign events
on that day were marketed on ANC social media pages as party political events (see Annexure
A). In addition to this the events were reported as ANC Letsema events in the media, and
confirmed to the media as such by the ANC National Spokesperson Mr. Pule Mabe (see
Annexure B). These were deliberate attempts to market all the events in the Free State
attached to the launch of the Letsema campaign in the province as ANC party political
initiatives, creating the impression that the house was delivered by the ANC and not the Free
State Provincial Government. As a consequence of this, the hand-over of the state sponsored
house to the beneficiary was done by President Cyril Ramaphosa and Premier Sefora
Ntombela, among others, in their respective capacities as ANC functionaries and members.
No attempts were made by them to remedy this public perception, if they had regarded it as
incorrect. This event involving the delivery of the house, and other events on the day, were

clearly ANC Letsema Campaign party political events.
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In a reply to a question in the Free State Legislature, the MEC of the Department of
Cooperative Governance, Traditional Affairs and Human Settlements Mr. Dukwana confirmed
that a house was handed over as part of the Letsema Campaign to Ms. Lucia Lerato Ntsaku at
site 60775 Hillside View, Bloemfontein. The property was allocated to her as beneficiary of

the Free State Provincial Government and the cost of this was R133 000 (see Annexure C).

While the Democratic Alliance supports the allocation and transfer of houses to beneficiaries
in need, such houses that are sponsored by taxpayers of the state should be transferred to

beneficiaries under the auspices of the government and not the governing ANC as a political

party.

This abuse is very similar to the abuse referred to in the Public Protector Report No: 1 of
2016/17 State and Party Colours — Report on an investigation into allegations of
maladministration regarding Operation Hlasela and the Hlasela Fund of the Free State

Provincial Government and alleged conflation between party and state (Annexure D).

In the above report the Public Protector sustained the complaint that the Free State
government implemented Operation Hlasela in a manner that amounted to conflation of
party and state. Furthermore, it was found that other political parties were prejudiced as a
result of this. The Public Protector instructed the Premier to develop and circulate a provincial
government policy in all government institutions within the province, setting out clear
separation between state resources and party activities at all times, and instructed that all
provincial state functionaries and employees be made aware of this policy. This action step,
in compliance with the required remedial action, was confirmed in a reply to a question in the

Free State Legislature by the former premier Ace Magashule (see Annexure E).

Because the previous Public Protector found that the use of Free State Provincial
Government’s Operation Hlasela during ANC campaigning was a conflation of party and state,
the principle can be applied conversely. The handing over of a state sponsored house to a
beneficiary of the Free State Provincial Government’s housing policy under the ANC’s banner

as part of the ANC’s Letsema Campaign (as political parties begin to campaign for the 2024
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Provincial and National Elections) is also a conflation of party and state and as such also an

abuse of state resources for party political purposes.

The President, Premier and any other officials and politicians present deliberately and
blatantly abused state resources to promote the ANC. This is a serious contravention and

violation of the following:

e An existing Free State government policy regarding separation of party and state

e The spirit of Schedule 2 (Electoral Code of Conduct) in the Electoral Act

e Sections 96, 136, and 195 of the Constitution

e The spirit of Article 17 of the African Charter on Democracy, Elections and Governance

e Article 25 of the United Nations International Covenant in Civil and Political Rights

We therefore request that the actions of the President, Free State Premier and other officials
and politicians who were part of this be admonished in a similar manner to the Hlasela Report.
These senior representatives of government have many years of political experience and
should have reasonably been aware that their actions were a conflation of party and state,
yet they deliberately and blatantly ignored this principle in their actions, thereby violating the
constitution and the spirit of free and fair electioneering and political canvassing by political
parties in a constitutional democracy. Furthermore, if the policy of the Free State Provincial
Government was circulated as required by the Public Protector, the Premier and her office

should have been aware of this.
We request that remedial action include the following:

e The ANC should pay the R133 000 that was the alleged cost of the house into the
coffers of Provincial Treasury.

e A public apology to the people of the Free State by the President, Premier and the
ANC as an organisation for abusing their resources for party political campaign
purposes.

e An apology to the beneficiary (Ms Lucia Lerato Ntsaku) by the President, Premier and

the ANC as an organisation for the embarrassment caused by their abuse of her
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legitimate housing allocation and her unfortunate personal family circumstances for
party political campaigning purposes.

¢ A recommendation that the matter be referred to Parliament and the Free State
Legislature for appropriate action against those involved regarding their disregard for

their respective constitutionally defined codes of conduct.

Your favourable response in this regard would be highly appreciated.

Yours sincerely

s f;:\,w\o\ (',\9 0\/\‘/\
9

Dr Roy Jankielsohn MPL
Leader of the Opposition
Free State Legislature
082 562 4120

royj@da.org.za
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oty 23 AP

PRESIDENT CYRIL RAMAPHOSA HANDS OVER KEYS TO A NEWLY BUILT HOUSE FOR THREE
CORPHANS

ANC President, comrade Cyrl Rsisagiioss handed over a newly built home during the offidiat
tzunch of sLciscms in Mangaung, Bloemfontein.

Letsema is an organisational programme that seeks to provake communities 1o join hands to
sulCEsniareomim Janises; by advandng and restoring values of Ubunty, cleanliness, excellence
and safe communitles for all, particularty, wornen and children.

The President met Lerato and her two from Square, Bloemfontein, to hand over
Keys to their newly built house in Hillside View.

The intervention cames afier their home was destroyed by a fire which has left them stranded in
an inhabitable space.

Furthermore, both brothers have agreed to be plsced ina rehabilitation centre to assist them with
theirst abusa, srLitsema BCydiRzmarhess kiynbil
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& Tweet

3 African National Congress @
@MYANC

Briefing session currently underway in Free State with
@MYANC President @CyrilRamaphosa ahead of the
launch the #lLetsema campaign.

12:42 PM - Apr 23, 2022 - Twitter for iPhone

13 Retweets 7 Quote Tweets 81 Likes



Annexure A3

¢« Thread

- African Natlonal Congress @
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@MyANC President @CyrilRamaphosa launches the
national #l.etsema campaignh to strengthen social
compact on renewal #BuildingBetterCommunities
#ANCFreeState

6:57 PM - Apr 23, 2022 Twitter for iPhone
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e 23 Aprit - @
The ANC President, Cde Cyrll Ramaphosa, NEC Members, IPC, IRC & Allflance
Partners in the Province publicly pledged to support the ANC to serve our
communities and Improve service dellvery.
President Ramaphosa refterated the importance of dealing with corruption on locat
govemment level, as the ANC alms to get back to basics to be an effective agent of

change within our communities.
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Media Reports on the Letsema campaign

Annexure B1 “Cyril stel sy #Letsema-projek in modderbad bekend” by
Marietjie Gericke on Netwerk24, 23 April 2022

Annexure B2 “Ramaphosa to rehash ANC’s 2002 Letsema social ‘
compact campaign to mobilise communities” by Greg ‘

Nicolson in the Daily Maverick, 21 April 2022
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Annexure B3 “Ramaphosa hands over the house to a family of three”

in Free State World, 26 April 2022

Annexure B4 | “Is Letsema another Operation Hlasela?” by Step Up SA, |

25 April 2022
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“Cyril stel sy #Letsema-projek in modderbad bekend” by
Marietjie Gericke

Published on Netwerk24, 23 April 2022

https://www.netwerk24.com/netwerk24/nuus/politiek/kyk-
cyril-stel-sy-letsema-projek-in-modderbad-bekend-20220423
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moet word sodat mense kan sien dit is nie diere wat et bly nie,
maar mense, het pres., Cytil Ramaphosa Saterdag in dle stad gesé,

Hy het in die woongebied Turflaagte ‘n paar handerd mense toegespreek en gesé die ANC
gaan disgene wat steel by die venstersuitgoot.

Die program vir die bekandsteliing van sy #Letsema-projek, vir dle bou van sterket

is drie ure fank vertmag reen wat oaor die stad ultgesak het.
Dit het ook daartoe gelei dat dle president nie kon hetp om 'n enkele slaggat te herstel of seit E-publikasles
paplere kon optel nle, soos wat die aamvankiike plan was. Met hul sankaars by dis Toka L genaflk
Primary Sehool in Turflaagte, waar hy sy projek wou afskop, ks hulle deur n medderbad In digteale formans.

hegrost.

Pres. Ramaphosa het we! die sleutels van ‘n nuwe huis ~met meubats —oorhanklig 3an ‘n arm

famitie wi deur verwoes is.

Lerato Ntsaku en haar twee kindess, Nathi{2) en Samkela (12), was sighaar verheug toe dle
sleutets aan hulie cortiandig is. Dear s ook werk aan haar belowe in die president se

(PEF). R: h RZ0 mifjosn virdie prajek
Qegessodattydelike werk L aom skoon X &n Yaggate
tavul

Vir hasrbroer, Sebusiso Mtsaku, wat 0ok werkioos ks, is 'n kursus in veltigheidswerk beloof,
‘wazrvoor die regaring <al bataal, terwyl daar 6oreendekom s dat haar ander broer, Xolanj
Ntsaku, itasia sal Ky vir sy A

At
In di waardi i it k gepreat het, het dit giy-gly deur die modder “
gegaan.

Ramaphosa hiet gesé die ANC wil vir die mense kom s& dat “ons s3am beter gemeenskappe GEBORS | Kry mepa-
kar: bou” en "dat die ANC hieris om die hete Vrystaal te kom regmazk”. winesope op spelatiss =
an \sefstylprodukte by_.

“Ons begin vandag met die Letsemawerk, waar ons hande gean vashou en mekaarsal heip
om afleswat verkeerd gegaan het, reg 12 maak.

~Ons moet die dorp (Bloemfontein) kendie slagoate Metdie
in was die dorp baie vuil en het plasti en papiens oral jondgeld. Ons moet

ons s onnale aantrek gaung terugeis.” Nuushrinwe:

oy e e

Ramaphosa het gesé wanneer hy die projek hier kioar bekend gestethet, gaandie ANC na ___,.
KwaZuu-Natal om dieselfde werk gaar te begin, waar minstens 434 mensein die vioede
doodis.

“Ons wra julle ook om komberse, kiere en skoene te skenk san die mense m KwaZulu-Natel,
hulte te beto it bwilfe e bid."
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het

talte L kry steeds die Covid-19-toelae van R350en
cfil sat tot voigende jaar uitbataal word.

Daar sl eghar ook 'n onderscek gedosn word, omadat dasr stastsamptenare iswat ook
daarvoor geregisireer het.

Ter afsiuiting het hy ook weer gevra dat mense hufle teen Covid-19 laat inent,
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“Ramaphosa to rehash ANC’'s 2002 Letsema social
compact campaign to mobilise communities” by Greg
Nicolson

Published in the Daily Maverick, 21 April 2022
https://www.dailymaverick.co.za/article/2022-04-21-

ramaphosa-to-rehash-ancs-2002-letsema-social-compact-
campaign-to-mobilise-communities/
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Ramaphosa to rehash ANC’s 2002
Letsema social compact campaign to
mobilise communities

e

President Cyril Ramaphosa. (Photo: Gallo Images / Volksblad /
Mhungisi Louw)
By Greg Nicolson
(https://www.dailymaverick.co.za/author/gregdailymaverick-
co-za/)
21 Apr 2022
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The ANC wants to renew its social compact with
communities before the 2024 elections — so it is
revitalising a volunteer campaign that Thabo
Mbeki launched 20 years ago.

Listen to this article

0:00/604 1X
resident Cyril Ramaphosa will get his
hands dirty this weekend in Bloemfontein,
leading a cleanup drive at a primary school

in Turflaagte, before helping to fix potholes in the

city where the ANC was founded 110 years ago. He
expects party members and community volunteers

to do the same and to keep it up until the 2024

elections.

Ramaphosa will launch the ANC’s Letsema
Campaign in Bloemfontein on Saturday. It aims to
renew the ANC’s social contract with voters,
getting party members and local volunteers to
address challenges in their communities.

hitps://www.dailymaverick.co.zafarticle/2022-04-21-ramaphosa-to-rehash-ancs-2002-letsema-social-compaci-campalgn-to-mobilise-communities/  2/12
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At a press conference on Thursday, ANC
spokesperson Pule Mabe said Ramaphosa would
outline details of the campaign over the weekend.
The party’s national executive committee (NEC)
said in February that Letsema is “an important
building block for the 2024 general elections and
will see the ANC engaging with a broad spectrum
of stakeholders beyond the confines of its
structures”.

3 ANC spokesperson Pule Mabe at the media launch of the Letsema
campaign on Thursday, 21 April 2022. (Photo: Twitter / @MYANC)

hltps#lwww.danymaverlck.ou.zalarlldelzozz-o4—21-ramaphosa-to-rehash-anes-zooz-letsema-eoclal-oompact-campaign-to-moblllse-communmasl 312
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The[&YC will announce monthly themes for the
Letsema volunteer drive and will soon take the
campaign to KwaZulu-Natal to help rebuild the
province after the floods.

“In the ANC, we believe that our people can be
able to advance their own democratic gains when
they too play an active role in building the society
they want,” said Mabe.

“Letsema is exactly about that, making sure that
the journey to rebuild our country, making sure
that all of our citizens enjoy our democratic gains
is one that takes everyone along.”

Mabe said the campaign could help unite the ANC
behind the common goal of building “better and
safer communities”.

“Now the Letsema campaign provides that kind of
space for everyone who calls themselves
volunteers of the African National Congress.”

The initiative appears to rehash the Letsema
campaign launched by former president Thabo
Mbeki in 2002. Reading the ANC NEC’s 2002
January 8 statement, Mbeki said the party should
encourage people to “be their own liberators, of
occupying the frontline in the popular struggle for
the reconstruction and development of our

country”.

“To help attain our goal, the membership of the
ANC will celebrate the goth anniversary of our
movement, the ANC, by taking the lead in
rendering voluntary service to the people, to
recapture the community spirit of letsema, ilima.
Historically, this spirit was fundamental to the
strengthening of the cohesion of our societies. It

https:/fiwww.dallymaverick.co.zalarticle/2022-04-21-ramaphosa-to-rehash-ancs-2002-letsema -social-compaci-campaign-to-mobllise-communities/  4/12
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enc@ged cooperative effort and a collective
commitment to the improvement of both the
individual and society,” said Mbeki.

Load shedding is here to stay for
(at least) another year, while the
government dithers on policy

The lights may stay on undisrupted for a few days or
even several weeks, but the reality is that rolling power
outages are red-flagged all the way to April 2023 —and
quite possibly longer.

IR'I Daily Maverick 12

Reviewing the campaign at the ANC’s 2005
national general council (NGC), then secretary-
general Kgalema Motlanthe said thousands of
volunteers mobilised behind community
improvement projects.

“These were organised into a series of monthly
themes, covering areas like education, healthcare,
community safety, human rights, women’s
emancipation, etc,” said Motlanthe.

“While largely successful in demonstrating the
willingness and capacity of the masses to act as the
agents of their own community development, the
campaign was implemented only sporadically after

https:Il\nww.dallymaverldc.oo.zalarﬁdelzozzmz1-ramaphusa-to-rehash-ancs-zooz-letsema-social-oompact-eampaign—to-mobiﬁse-communiﬁasl 512
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200@'his could be attributed to a lack of national
coherence and coordination, volunteer ‘fatigue’,
and the shift of focus among ANC structures to
preparations for the 2004 elections.”

The ANC has long spoken of getting back to basics
and rebuilding its frayed relationship with voters.
Deploying members to lead and coordinate local
improvement projects is about as back to basics as
it gets.

But beyond the photo ops of Ramaphosa picking
up trash, the Letsema campaign will face obvious
challenges that could undermine its ability to help
reverse the ANC’s steady electoral decline.

The ANC’s 2002 Letsema campaign was criticised
as an attempt to distract voters from the party’s
failure to deliver on its promises. Some
communities might baulk at being told to
empower themselves to address challenges when
local infrastructure such as electricity and water
provision is crumbling and unemployment is at a
record high.

That’s much more relevant today than in 2002.
Can the ANC seriously mobilise society to collect
trash when ANC-led municipalities are failing to
manage refuse collection?

Then there’s the issue of the ANC’s own members.
In speeches recently, former president Mbeki has
focused on the quality of the party’s members, a
common theme in its reports after membership
numbers exploded.

“Many among our members see their membership
of the ANC as a means to advance their personal
ambitions, to attain positions of power and access
to resources for their own individual gratification,”
he told

¢

https:flwww.dallymavedck.co.zalarticle12022-04-21-ramaphosa-to-rehash-ancs-zo02-|e$ema-soclal-compact—campaign-to-moblIlse-communltlesl 6/M12
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(https:} /www.news24.com/news24/southafrica/n
ews/many-see-their-anc-membership-as-a-ticket-
to-power-and-resources-thabo-mbeki-20211211) a
gathering in December 2021.

Does the ANC have members who can mobilise
volunteers and are dedicated to community
upliftment? And even if they do, will communities
join Letsema events while the party’s leadership at
various levels is marred by scandal after scandal
more than three years into Ramaphosa’s
leadership?

Mabe said on Thursday: “The fact that we are now
forging ahead with the renewal trajectory, that
alone is a demonstration on our part of wanting to
put forward, out there in society, a more renewed
ANC, an ANC that focuses itself on the
responsibility of leading society and making sure
that its members serve the people better and work
better for the people.”

The Letsema campaign is yet another test of
whether the ANC can renew itself once again or at
the very least avoid further electoral decline. DM

https:/fwww.dailymaverick.co.zalarticle/2022-04-21 -ramaphosa-to-rehash-ancs-2002-letsema-social-compact-campaign-to-mobilise-communities/  7/12
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“Ramaphosa hands over the house to a family of three”

Published in the Free State World, 26 April 2022

https://freestateworld.co.za/ramaphosa-hands-over-the-
house-to-a-family-of-three/
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Ramaphosa hands over the house to a
family of three

By Staff Reporter - April 26, 2022 Modified date: April 26, 2022

ANC President, Cyril Ramaphosa handed over a newly built home to a family of three orphans in
Bloemfontein on Saturday.

The house was handed during the ANC'’s operation Letsema launch, which was launched in
Turflaagte in Bloemfontein.

According to the ANC, Letsema is the ANC's programme that seeks to provoke communities to
join hands to build better communities by advancing and restoring values of Ubuntu, cleanliness,
excellence and safe communities for all, particularly, women and children.

Ramaphosa met Lerato and her two brothers from Freedom Square In Bloemfontein, to hand over
keys to their newly built house which is in Hillside View.

The intervention comes after the family’s home was destroyed by a fire that has left them
stranded in an inhabitable space.

Translate »
hitps:/ireastateworld.co.zaframaphosa-hands-over-the-house-to-a-family-of-three/ 12
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Furthermore, two of the family members who are brothers, have agreed to be placed in a
rehabilitation centre to deal with their substance abuse problem.

Staff Reporter

https.//freestateworld.co.za
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The African National Congress (ANC) launched the much-talked-about
Letsema in a wet and muddy Mangaung on Saturday.

According to the party’s president Cyril Ramaphosa the reason why this
project was launched in Mangaung is that the ANC was founded in Mangaung
in 1912 while many say the president is trying to cement and secure his
second term in the upcoming national conference.
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Ramaphosa said the country faced many issues that needed to be deatt with
and the ANC leadership was geared to act.

He was speaking at the Letsema campaign launch in Bloemfontein on
Saturday.

The initiative was aimed at renewing the organization's social contract with

communities.

Ramaphosa moved to ensure residents that government would root out
corruption.

Though much is not sald about Letsema the little availed information about it,
was a social media post on Free State ANC and it reads, “The purpose of
Letsema is about the renewal of the organization'’s social contract with
communities to address their challenges in a quest to build better & safer
communities.”

Prior to the launch, the president handed Lerato keys to her new housein
Hillside after their house burned down and thanked Free State Premier, Sefora
Ntombela, and the under-fire Mangaung, Executive Mayor, Mxolisi Siyonzana
for thelr contribution.

Lerato’s house handed by president Ramaphosa

Furthermore, the president said the Executive mayor will employ Lerato while
her two brothers will receive help.

WATCH:
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it's not clear if the house was built with state resources but if it is presented by
the Premier it's safe to assume that the resources used were from the
government, not the ANC. ANC has in the past struggled to pay salaries so
where will it get money to do government work?

It remains to be seen if Lerato's employment will be linked to the politician
term as recruitment processes are not followed.

Step UP SA News found similarities between Letsema and Operation Hlasela

which were championed by the former premier and the suspended secretary-
general of The ANC, Ace Magashule with the difference being the latter was a
government project while the former is a party project.

Hlasela has sent hundreds of not privileged students to universities both
jacally and globally. A few weeks ago we published an article about five
medical doctors who won a court case against the Health Professionals
Council of South Africa (HPCSA) and Medical and Dental Board Professionals
{MDBP} that ruled the bodies must register them as Doctors following their
studies in China. They received bursaries from the Free State government

when Ace was the Premier.

Despite all positive stories former Public Protector, Thuli Madonsela in her
report titled State and Party Colours found the Free State government guilty
of conflating state and party interests with its multi-million rand Operation
Hlasela project.

The project, which was run out of Free State Premier Ace Magashule’s office,
was used by the provincial government as a service delivery vehicle.

Madonsela said she could, however, not find “beyond reasonable doubt” that
state funds were used for the private Hlasela initiative.

The investigation into Operation Hlasela was sparked by a complaint laid by all

the opposition parties in the provincial legislature at the time and several

others from members of the public during a public engagement session in the
hitps://stepupsanews.co.2a/2022/04/25/is-letsema-another-operation-hlasela/
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Free State.
Her finding allegation of the conflation of party and state:
The allegation of the conflation of party and state is substantiated.

Regardless of the intention and separate ownership, separate sources of
funding for initiatives, branding, and marketing of the two were
Indistinguishable and were marketed and lauded on government platforms.

It did not only confuse the public; the government itself used state
communications resources to promote and laud both without always
distinguishing the two.

Until two Hiaselas were distinguished, the private one cannot be said to have
not benefited from the shared branding and the free advertising of the
Government’s Operation Hlasela, at state expense.

Much as those in the ANC claim Letsema is a party project why is the Premier
and Mayor involved in their official capacity not as deputy president of
ANCWL and ordinary member respectively?

Will the Premier go hand over a house in Fauna to an FF+ member?

The president said businessmen also contributed and who those businessmen
are and who requested help from them will be followed up.

Moroadi Cholota is hunted by HAWKS for asking Igo Mpambani for donations.

Connect the dots, must we teach you everything?

The launch of Letsema saw potholes fixed but it remains to be seen If it
was just a PR exercise.

ANC volunteers fixing a pothole in Mangaung

hitps://stepupsanews.co.2a/2022/04/25/1s-letsema-anather-operation-hlasela/
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Sello Pietersen, spokesperson to the Free State Premier, Sefora Ntombela, and
Oupa Khoabane, spokesperson for the Interim Provincial Committee did not

respond to our questions.

If you have news or tops please email us news@stepupsanews.co.za or senta

WhatsApp 0685000246

Previous Next
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Annexure C

[1QP NO. 5, Jan-Jun. 1st Semester] 4RD SESSION, SIXTH LEGISLATURE

153. Hon. D van Vuuren {DA) asks the Hon. MEC responsible for COGTA&HS: Mr. M
Dukwana.

in view of the houses handed over by President Ramaphosa at the launch of the Letsema
Campaign in the Free State:

1. To whom were the houses delivered?

2. Where are the respective houses?

3. Did the provincial government pay for these houses? If so, what is the cost per house?

NO RESPONSE

RESPONSE 30/05/2022

The house was allocated to Lucia Lerato Ntsaku. Beneficiary identity number:
8804120345084. The beneficiary was identified as child headed household

The beneficiary was allocated a house at Hillside View, Bloemfontein. Site 60775
The amount that was paid was R133 000
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Executive Summary

“The ‘misuse of public resources’ Is widely recognised as the unlawful behaviour of civil
servants, incumbent political candidates and partles to use their official positions or
connections to government institutions aimed at Influencing the outcome of elections”

European Commission for Democracy
through Law (Venice Commission)
Report on the Misuse of Administrative
Resources during Electoral Processes,
December 2013

() “Stafe and Party Colours” is my report as the Public Protector issued in terms of
section 182(1)(b) of the Constitution of the Republic of South Africa, 1996, and section
8(1) of the Public Protector Act, 1984.

(i) The report communicates my findings and remedial action | am taking in terms of
section 182(1)(c) of the Constitution, following an investigation into the afleged abuse
of state resources to advance the African National Congress (ANC) election campaign
during the 2011 municipal elections and the conflation of party and state through the
activities of a programme known as Operation Hlasela, iodged by Mr. R Jankielsohn,
Member of the Provincial Legislature (MPL) for the Democratic Alliance (DA) in the
Free State Provincial Legislature on 28 July 2011.

(i} Other complaints were subsequently lodged on the same matter by the Congress of
the People (COPE), represented by Mr. M C Mokitiane and by various members of the
public during Public Protector Stakeholder Dialogues from 2012. These complaints
went further to allege improprieties, including corruption, in the award of tenders and

other contracts under the Operation Hlasela programme.

(iv) This report confines itself to the alleged use and/or abuse of state resources to
advance a party’s electoral campaign under Operation Hlasela and the related

allegation of conflation of state and party. ﬂ@
3
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The main allegations were that:

(a}  Operafion Hiasela is a Free State Provincial Government programme
markefed by the Free State Premier as such.

b) Large amounts of money are invested info the programme by numerous
government departments.

(c) The Premier, Mr. Magashule, was praised by the Prasident, Mr. Zuma, for the

government programme.

{d} Operation Hiasela is merely an ANC election campaign under the pretext of a
provincial government department's campaigns and programmes.

(e) A truck drove around with photographs of President Zuma and Premier
Magashule and a message saying “Vote ANC” and ‘“Hiasela” on i
(photographs provided).

4] This amounts fo abuse of state resources for parly political purposes and
confiation of party and state.

On analysis of the complaints and information already in the public domain on the
matter, the issues to be investigated were:

(a Did the Free State government abuse state resources fo advance the
Airican National Congress (ANC) election campaign during the 2011
municipal elections?

(b) Did the Free State government implement Operation Hlasela in @ manner
that amounts to conflation of state and party?

(c) Was any person or political party prejudiced by the conduct in question?
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(vii) The investigation process was conducted through correspondence with relevant
parties, meetings and inferviews with the complainant and relevant officials of the
department as well as the sourcing and analysis of all relevant documents.

(viii) All relevant laws, policies and related prescripts were considered for the purposes of
establishing the standard that was expected with regard to the conduct of the Free
State government in the circumstances in question.

(ix) Key laws and palicies that were taken into account to determine if there had been
abuse of state resources to advance a party’s electoral campaign and a conflation of
state and party as alleged, were principally those sefting the standards that should
have been upheld by public functionaries in the Free State government regarding
proper use of public resources and those relating to the requirements of a free and fair

election.

(x) | took intc account that the conduct of the Premier of the Free State Province in
respect of Operation Hlasela had to comply with section 136 of the Constitution, which
prescribes minimum ethical standards for members of the Executive with particular
attention paid tc section 136(2)(b), which prohibits acting in any way that is
inconsistent with the office or expose themselves to any situation involving the risk of a
conflict between their official responsibilities and private interests.

(xi} | further took info account section 195 of the Constitution seiting out basic principles of
public administration that all public functionaries, regardless of designation, have fo
comply with and which, accordingly, should have been complied with in the
conceptualisation and execution of Operation Hiasela. Of particular relevance to the
allegation of abuse of state resources for political party electioneering is section 195,
requiring public administration tc be governed by the democratic values and principles
enshrined in the constitution, in particular the efficient, economic and effective use of

resources {o be promoted.



State and Party Colours

Report of the Public Protector May 2016

(di} Given the context of elecforal fairness, the conduct of the Free State government also
had to be scrutinised for compliance with electoral laws and related prescripts aimed
at ensuring fair play, including the electoral Code of Conduct. For example, prior to
elections parties sign the electoral code of conduct, which is provided for in Schedule
2 of the Electoral Act 73 of 1998 and which requires that parties adhere to certain
standards of behaviour, specifically during the campaigning period. Ultimately, the
code of conduct forbids any political party or person from misusing a position of power
or influence to alter the regulation or end result of an election.

(xili) With South Africa being a signatory of applicable international instruments seeking to
ensure democratic elections, including ensuring equality of opportunities for all
electoral candidates and electoral parties, it is my considered view that the conduct of
the Free State government had to comply with the objectives and spirit of international
standard setting frameworks regarding free and fair elections, with particular emphasis
on the prevention of the misuse of public power and resources by any person or party
to gain electoral advantages and/or to induce voters to act in a particular way. In this
regard ICCPR General Comment No. 25 issued in terms of Article 25 of the
International Covenant on Civil and Political Rights (ICCPR), provides, amongst

others, the following:

“Persons entitled to vote must be free io vote for any candidate for election and for
or against any proposal submitted to referendum or plebiscite, and free to support
or to oppose government, without undue influence or coercion of any kind which
may Jdictort or inhiblt the free expression of the elector’s will. Voters should be
able to form opinions independently, free of violence or threat of violence,
compuision, inducement or manipulative interference of any kind".

(xiv) By the time the investigation commenced, it was common cause that the Free State
governmert was implementing a programme referred to as Operation Hlasela, which
was widely referred in the speeches of Premier Ace Magashule and others as well as
advertised in the Free Stale government's website, newsletter and other
communication avenues aimed at accelerating service delivery particularly with a view

(/’ B N\
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(xv)

to combatting poverty and enhancing housing service delivery. For example in his
speech to the Zion Christian Church (ZCC) mass prayer service in Bloemfontein on
19March 2011, Premier Magashule said:

“in our State of the Province Address two weeks ago, we reported on the progress we are
making to improve the living conditions of our people through our new service deflvery strategy
dubbed Operation Hiasela.

Operstion Hlasela is our new strategy that puts the poor at the centre of key development
interventions. We faunched Operation Hlasela shortly after we ook office in 2009 to improve

and Tast-track service delivety.

Operation Hlasela is a ciarion call to all our social partners and civil society to collaborate with
govemment and lo fointly and urgently eliminate duplication and wastags, eradicate poverty, o
tackle under-development and to stimutate our economy to improve the lives of our people.

» Re hlaseia bofuma.
s Re hlasela bonokwane e manyofonyofo.
« Re hlasela thekefetso ya Bo Mme e Bana, Re hlasela kgethollo ya morabe Je ya bong.

We call on the church to partner with us as we atfack poverly, and fight criminal efements in
our sociely. Operation Hlasela offers us an opportunity to work together with our social to bring
about real, concrefe change in the lives of our people.

Through Operalion Hiasela we are also working with the private sector. For example, we have
faunched a programme with the Nefcare Group, which operates the largest private hospital
nefwork in South Africa. We will jointly implement a nursing training programme aimed at
alfeviating the shortage of available human resources in this critical occupation.

Operation Hiasela is the concrete manifestation that this ANC-ed govemment is truly a caring
government which responds faster to the needs of the poor and the vulnerable in our society.”

The Free Siate Branch of the ANC had also communicated about Operation Hlasela,
including through a statement issued by the then ANC Provincial Secretary, Sibongile
Besani on 17 February 2011, which stated, amongst others that: "Operation Hiasela is
a govemment programme that has embraced the ANC 2009 election manifesto.
Operation Hlasela articulates our manifesto in the best way understood and accepted
by Free Staters.”

(xvi) At the commencement of the investigation, | had a meeting with Premier Ace

Magashule at his instance on 280ctober 2011 to discuss the nature and funding of

7
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Operation Hiasela. Premier Magashule clarified that there were two programmes using
the name Operation Hiasela. He explained that one was a government Service
Delivery Vehicle while another was a private initiative seeking to reinforce government

efforts primarily aimed at housing delivery.

(xvii) He conceded that the logos and colours of the two Operation Hiaselas were the same,
resulting in confusion. He accepted that this was improper and accepted advice to
change the name of one of the programmes. Soon thereafter the private initiative was
changed to Friends of the Free State while the government programme retained the

name Operation Hlasela.

(xviii) | am grateful for the cooperation of Premier Magashule and the steps taken to remedy
the problems we both identified at the commencement of the investigation.

(xix) Sadly in the response to the notice served on Premier Magashule on the basis of
section 7(9) of the Public Protector Act advising him of evidence implicating him as
Premier and the government of the Free State province regarding improper conduct in
relation to Operation Hlasela received on 12 April 2016 Premier Magashule denied
any wrong doing regarding Operation Hlasela and specifically denied both that the
ANC gained any advantage from the conflated branding of Hlasela and that there was
conflation of party and state at the time the complaints arose.

{ogHowever, Premier Magashule did not deny that the Hlasela name had, at the time, been
used for both the private ANG-endorsing Hiasela and the official programme of the
government of the Free State or that a Hiasela branded truck with his and President
Zuma's photographs and a message saying “Vofe ANC” was driving around
communities during the 2011 local government elections. o

{xxi) While the Premier made a valid point that the government of the day has a right fo
make whatever lawful means it can to expedite service delivery and that it is inevitable
that progress made by the government of the day regarding service delivery will be
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attributable to the governing political party, his contention that the ANC cannot be
legitimately said to have benefited from the conflated Hlasela branding, is in my
considered view, rather naive.

Subsequest to his response to the notice issued in terms of section 7(9) of the Public
Protector Act, 1994, the Premier was happy to revert to the agreement that there had
been a conflation of party and state and reiterated that he had fixed this by changing
the name of the programme from Operation Hlasela Fund o Friends of the Free State.

"

(xxii) Having considered the evidence uncovered during the investigation and the Free State
government's submissions, against the relevant regulatory framework, | make the
following findings:

(a)  Regarding whether the Free State government abused state resources fo
advance the African National Congress (ANC) election campaign during
the 2011 municipal elections, I find that:

~~ (aa) There is no conclusive evidence showing abuse or misuse of state

resources to advance the ANC’s electoral campaign during the 2011
Local Government Elections;

(bb} Evidence reveals that at the time the complaint arose, there were two
Hlasela initiatives, one called Operafion Hlasela, an official state
funded service delivery accelerating vehicle of the Free State
Government driven by the Premier and a Private Hlasela Fund funded
by private individuals, including civil servants and civil society entities to
support the state Hlasela initiative. In pursuit of following the Public
Protectors advice to the Premier, the Private Hlasela Fund was

2]
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(cc)
campaign and had a truck advertising “Vote ANC” during the 2011 local

government elections;

' (b)

(dd)

(ee)
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renamed Friends of the Free State and also now brands its programme

as Friends of the Poor;

The private Hiasela initiative openly endorsed the ANC's electoral

Although no state funds were used for the Privafe Hlasela initiative,
state platforms and communications resources were used to advertise
and laud Operation Hiasela without distinguishing between the
government's Operation Hlasela and the ANC manifesto-endorsing
Private Hiasela Fund, whose benefit to the ANC, in terms of free
publicity and skewed implications for electorai fair play cannot be
reasonably denied; and

Regardiess of intention, the undermining of fair play in the electoral
process was inconsistent with Schedule 2 of the Electoral Act, Sections
138 and 195 of the Constitution and the spirit of article 17 of the African
Charter on Democracy, Elections and Governance and article 25 of the

iCCPR.

Regarding whether the Free State government implemented Operation
Hiasela In a manner that amounts to conflation of party and state, | find

that:

(aa)

The aliegation of conflation of party and state is sustained;

(bb) Regardless of intentions and separate ownership as well as separate

sources of funding for the two Hiaselas, the branding and marketing of
the two was indistinguishable and the two were marketed and lauded at

government platforms;

18
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(cc) The arrangement not only confused the public regardless of what
activities are government sanctioned and funded and which are
privately sponsored, govermment itself used state communication
resources to promote and laud both without always distinguishing the
two.

(dd) Until the two Hlaselas were distinguished, the private initiative cannot
be said to have not benefited from the shared branding and the free
advertising of the Government’s Operation Hlasela, at state expense.

(ee) Regardless of intention, the undermining of fair play in the electoral
process was inconsistent with Schedule 2 of the Electoral Act, Sections
136 and 195 of the Constitution; the spirit of article 17 of the African
Charter on Democracy, Elections and Governance and article 5 of the

iICCPR.

Regarding whether any person or political party was prejudiced by the
conduct in question, | find that:

(aa) Other political parties and independent candidates were indeed

prejudiced.

(bb) ARhough | have no reason to doubt the bona fides of Premier
Magashule and the Free State government regarding the intention of
using the two Hlaselas to accelerate service delivery, the arrangement
which allowed use of government platforms to promoie the ANC-
manifesto— endorsing Private Hiasela Fund, did provide free
advertisemnent for the ANC which was not provided to other parties and
independent candidates and accordingly undermined equal access to

-
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advertising and other communications channels, thus compromising fair
play between the ANC and other parties.

oxiii) Having noted that the Private Hlasela Fund has since been renamed thus eliminating
the confused branding, the remedial action | am taking in terms of section 182(1)(c) of

the Constitution is the following:
(a) The Premier is to ensure:

(@a) That a provincial policy is developed and circulated in all government
institutions within the province, setting out a clear separation between
state and party activities at all times and that all provincial state
functionaries and employees are made aware of this policy; and

(bb)  That no government platferm or state functionary is required or allowed
to use their position, pawer and pubiic resources under their control to

market political party matters.
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REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF MALADMINISTRATION
REGARDING OPERATION HLASELA AND THE HLASELA FUND OF THE FREE STATE
PROVINCIAL GOVERNMENT AND ALLEGED CONFLATION BETWEEN PARTY AND

STATE
1. INTRODUCTION

11. “State and Party Colours” is my report issued in terms of section 182(1)(b) of
the Constitution of the Republic of South Africa, 1996 (the Constitution) and
section 8(1) of the Public Protector Act, 1994 (the Public Protector Act).

1.2 The report is submitted in terms of section 8(1) of the Public Protector Act to the
Premier of the Free State Provincial Government, Mr. ES Magashule;

1.3. A copy of the report is also provided to the Speaker of the Free State Province,
Leaders of the DA and the Congress of the People Free State Province to take
note of the outcome of the investigation.

14 The report communicates the ouftcomes of an investigation into the alleged
abuse of state resources to advance the African National Congress’ (ANC)
election campaign during the 2011 municipal elections and the conflation of
party and state through the activities of a programme known as Operation
Hiasela, lodged by Mr. R Jankielsohn, Member of the Provincial Legislature
(MPL) for the Democratic Alliance (DA) in the Free State Provincial Legislature
on 28 July 2011,
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2.1

211

21.2

2.1.3

2.1.4

2.1.5

2.1.6

THE COMPLAINT

The Complainant primarily alleged that the Free State government allowed the
African National Congress, hereinafter referred to as the ANC, to use state
resources for party political gain in preparation for the local government
elections. Specific questions raised in the complaint included the following:

From the DA:

Oparation Hlasela was a Free State Provincial Government Programme
marketed by the Free State Premier as such.

Large amounts of money were invested into the programme by numerous
government departments.

The Premier, Mr. Magashule, was praised by the President, Mr. Zuma, for the
government programme and provided photographs of both Mr. Zuma and Mr.
Magashule next to an ANC election campaign truck with the words “vote ANC*
and “Hliasela” on it.

Operation Hlasela was merely an ANC election campaign under the pretext of
the provincial government department's campaigns and programmes.

This amounts {0 abuse of state resources for party political purposes and
conflation of party and state.

The DA submitted a copy of an article from the Citizen Newspaper as captured

hereunder:

09 &farch 2011 \The Citlzen

Operatipnr Hlasclz draws more criticism

A project established by Free State premier Ace Magashule, Operation Hiasela,
has again drawn criticism from opposition parties in the province as fo its status
as ¢ goverynent project or not,
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BLOEMFONTEIN - A project established by Free State premier Ace Magashuls,
Operation Hiasela, has again drawn criticism from opposition parties in the province as
fo its status as a government project or not.

Democratic Alfiance leader Roy Jankiefsohn said thalt Hiasela was a ‘crealing
dependency on the premier’ campaign. “The private sector are being conned into
contributing fo the Hiasela fund under the pretext thal this was a govemment
programme, while it is in fact the premier's election campaign fund,” he said in reply to
Magastiuie’s State of the Province speech. Jankielsohn said it was important that
service defivery projects should be camied out in the province but there should be ‘a
bigger picture” other than Hiasela.

He said currently the Free Staie onfy has “the premier's election plan” and the plan
includes using alf the provincial govemment's resources to promote the ANC and
creating dependency on the premier. "Thet is why so many important funciions of
provincial departments are systematically being centralised in the office of the premier.”

Repiying, Magashule said Hiasela was a registered non-governmerital organisation
with private money. “I, the MECs and mayor contribute fo the fund. | pay R 1000 info
the fund & month.” Mageshtuie said the fund had nothing to do with govermment and he
could spend the funds anytime.

Jankielsohn said the DA would support any initiatives fo eradicate unempioyment and
poveriy in the province. He said the DA agreed with Magashuie that the lax base in
muricipalities weas insufficient. "We also know that a great deal of money is wasfed by
municipalities on non-core functions. Money is piffered through tender manipulation
ang exiortion of business people.” Jankielsohn said municipalities suffered because
senior managers were not appointed for their expertise, but their affiliation to factions
within tne goveming parly. These party employed officials’ personal agenda’s appears
fo outweigh any service delivery agenda. “That is why the sewerage is running down
the sireets in our commuritias.”

Freedom Front Pius member Jarn van Niekerk said the premier wanted to build a new
province buf he focused coxtinuously on the past and apartheid. Cope leader in the
legisiature Casco Mokdtians also called on Magashule to be transparent of the Hiasela
Fund projact and whether if was run by private money or government funds.

The Free State government website indicates that Operation Hlasela was a campaign
to acoress defivery related obstacles and fo ensure that sysfems would be established
fo ensure Feimess ang transparsncy at local government level. The fund would alse
erisure that the poor had access fo hasie services.
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3.1

3.2

3.3

34

3.5

POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

The Public Protector is an independent constitutional body established under
section 181(1)(a) of the Constitution to strengthen constitutional democracy
through investigating and redressing improper conduct in state affairs.

Section 182(1) of the Constitution provides that.

“The Public Protector has the power as regulated by national legisfation -

(a) lo investigate an) conduct in state affairs, or in the public administration in any
sphere of government, that is alleged or suspected to be improper or o resuft
in any impropriety or prejudice;

(b) to report on that conduct and

(c) to take appropriate remedial action.”

Section 182(2) directs that the Public Protector has additional powers and
functions prescribed by legislation.

The Public Protector is further mandated by the Public Protector Act to
investigate and redress maladministration and related improprieties in the
conduct of state affairs. The Public Protector is also given power to resolve
disputes through conciliation, mediation, negotiation or any other appropriate
alternative dispute resolution mechanism.

The Free State government is an organ of state and its actions equate to
conduct in state affairs, as a result the matter fails within the ambit of the Public

Protector's mandate.

16
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36 The Pubilic Protector’s power and jurisdiction to investigate and take appropriate
remedial action was not disputed by any of the parties.

4. THE INVESTIGATION
41. Methodology
41.1. The investigation was conducted in terms of section 182 of the Constitution and

sections 6 and 7 of the Public Protector Act.

4.1.2. The Public Protector Act confers on the Public Protector the sole discretion to
determine how fo resolve a dispute of alleged improper conduct or

maladministration.
4.2, Approach to the investigation

4.21. Like every Public Protector investigation, the investigation was approached
using an enguiry process that seeks to find out:
42.1.1 What happened?

42.1.2 What should have happened?
4213 Is there a discrepancy between what happened and what should have

happened and does that deviation amount to maladministration?
42.1.4 In the event of maladministration what would it take to remedy the wrong or to
place the complainant as close as possible to where he/she would have been

but for the maladministration or improper conduct?

422 The question regarding what happened is resolved through a factuali enquiry
relying on the evidence provided by the parties and independently sourced
during the investigation. In this particular case, the factual enquiry principally
focused on whether or not the department acted improperly.

17
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423

4.3

4.3.1

432

433

4.4

44.1

4411

4412

44.1.3

The enquiry regarding what should have happened, focuses on the law or rules
that regulate the standard that should have been met by the department or
organ of state to prevent maladministration and prejudice.

On analysis of the complaint, the following were issues considered and

investigated:

Did the Free State Government abuse sfate resources to advance the African
National Congress’ (ANC) election campaign during the 2011 municipal
elections?

Did the Free State government implement Operation Hlasela in 2 manner that
amounts to a conflation of state and party?

Was any person or political party prejudiced by the conduct in question?
The Key Sources of information

Documents

Photographs of the vehicle with Hlasela and ‘Vote ANG' branding - date

unknown - received from complainant;

Press release by the ANC Provincial Secretary for the Province of the Free
State issued on 17 February 2011,

Registration certificates of the Operation Hlasela Fund and the revised Friends
of the Free State Fund received and verified against originals - received from
the depariment of Social Development (SOCDEV);
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4414

4415

4.4.2

44.21

4422

4423

4424

44.3

44.3.1

4432

44.4

Constitution of Operation Hlasela Fund and the revised Friends of the Free
State Fund received and verified against originals, received from SOCDEV,

Audited financial statements, bank statements and expenditure proof
documents received from the Fund on 3 May 2013;

interviews conducted

Interviewed of the complainant on 17 Cctober 2011 requesting supporting

documentation and evidence;

Interview of the complainant on 7 November 2011 and received newspaper
articles as supporting documentation and evidence;

Meeting with the Premier of the Free State on 28 October 2011 about Operation
Hlasela and the Hiasela Fund; and

Meeting with Board Members of the Friends of the Free State Fund on 24 April
2013,

Correspondence sent and received

Letters from the Premier of the Free State responding to allegations about
Hiasela and the Fund dated 19 and 23 April 2012;

Letier from the Provincial Treasury responding to allegations about Hlasela and
the Fund dated 26 July 2012;

Websites consulted/ electronic sources
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4441

44.5

4.4.51
4452
4453
4454

www.agsa.co.za: Audit reporis of the Free State Provincial Government and
Municipal Entities in respect of Hlasela Projects.

Legisiation and other prescripts

The Constitution of the Republic of South Africa, 1996;

The Electoral Act 73 of 1998;

The International Covenant on Civil and Political Rights

The African Charter on Democracy, Elections and Governance

THE STANDARD THAT 8HOULD HAVE BEEN COMPLIED WITH

All the issues investigated are regulated by the legal principles outlined

hereunder:

Section 136 of the Constitution enjoins the Premier and other members of a
provincial executive to act in accordance with the Executive Ethics Code
prociaimed by the president in July 2000, which elaborates on ethical standards
set out in the Constitution and the Executive Ethics Act. A key provision
regulating activities is section 136(2)(b), which provides that “Members of the
Executive of a province may not — Act in any way that is inconsistent with their
office, or expose themselves to any situation involving the risk of a conflict
between their official responsibilities and privafe inferests.”

The Premier and other public functionaries are further enjoined by section
185(1)(a) and {d) of the Constifution to ensure that the Free State Province is
"governed by democratic values and principles enshrined in the constitution
inciuding the folfowing principles - The promotion of a high standard of

20



~

State and Party Colours
PSR

Report of the Public Protector May 2016

514

51.5

professional ethics; and the provision of services impartially, fairly, equitably
and without bias.”

)
Prior to elections, poiitical parties sign the electoral code of conduct, which is |
provided for in Schedule 2 of the Electoral Act and requires political parties to
adhere to certain standards of behaviour, especially during the campaigning
period. The code of conduct forbids any political party or person from misusing
a position of power or influence to alter the regulation or end result of an

election.

Given the context of electoral faimess, the conduct of the Free State
Government aiso had to be scrutinised for compliance with electoral laws and
related prescripts aimed at ensuring fair play, including the electoral Code of
Conduct. For example, prior to elections, parties sign the electoral code of
conduct, which is provided for in Schedule 2 of the Electoral Act 73 of 1998 and
which requires that they adhere to certain standards of behaviour, specifically
during the campaigning period. Ultimately, the code of conduct forbids any
political party or person from misusing a position of power or influence to alter
the regulation or end result of an election.

With South Africa veing a signatory of intemational instruments seeking to

ensure demaocratic elections, inciuding ensuring equality of opportunities for all

elecioral candidaies and 2lecioral parlies, it is my considered view that the I
conduct of the Free State government had to comply with the objectives and '
spirit of international standard setting frameworks regarding free and fair r
elections, with particular emphasis on the prevention of misuse of public power !
and resources by any person or party to gain electoral advantages and or to /
induce voters to act in 2 particular way. /
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5.1.6

£

51.7

6.1

6.1.1

6.1.2

ICCPR General Comment No. 25 issued in terms of Arficle 25 of the

International Covenant en Civil and Palitical Rights (ICCPR), provides, amongst
others, the following:

“Persons entitled fo vote must be free fo vote for any candidate for election and
for or against any proposal submitted to referendum or plebiscite, and free to
support or fo oppose government, without undue influence or coercion of any
kind which may distort or inhibit the free expression of the elector's wilf. Volers

should be able to form opinions independently, free of violence or threat of
viclence, compulsion, inducement or manipulative inferference of any kind”.

Also Article 17 of the African Charter on Democracy, Elections and Governance
provides, amongst others that:

"State Parties resffirm their commitment to regularly holding transparent, free
and fair elections in accordance with the Union’s Declaration on the Principles
Governing Democratic Elections in Africa’.

EVIDENCE AND INFORMATION OBTAINED DURING THE INVESTIGATION

The evidence and informatlon obtained relates to all three issues

investigatad.

The compiainant submitted that Operation Hiasela is a Free State Government
Programme that has been marketed as such by the Premier of the Free State.

The complainant submitted photographs taken during the 2011 local
government election of ANC election vehicles that had Hlasela printed on their
vehicles as a form of campaigning strategy as illustrated hereunder:
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6.1.3

6.14

6.1.6

6.1.7

The complainant regarded the logo of Hiasela on a political party vehicle as an
abuse of state resources for party political purposes and a conflation of political

party and state.

The Office of the Premier responded that the perception that there are two
distinct but interlinking Operation Hiasela Programmes is incorrect. The Fund is
a registered non-profit organisation with the Free State Department of Social
Develooment. in terms of the Non-Profit Organisation Act, 1997.

The Office of the Premier further reported that my office had advised the
Premier in a meeting held on 28 October 2011 that the confusion may be
created through the terminology used, namely “Operation Hlasela” as a service
delivery methodology and the “Operation Hiasela Fund”. My office further
advised that this apparent confusion could possibly be clarified with a change of

the name of the Fund.

The Premier duly communicated this notice to the Trustees of the Fund about
changing the name and amending of the constitution of the Fund, which is in
due process of completion. The Fund is now known as the Friends of the Free
State Fund and a copy of the proposed constitution was submitted.

On 17 February 2041 the ANC Provincial Secretary for the Province of the Free
State issued a press statement indicating that “Operafion Hiasela is a
government program that has embraced the ANC 2009 slection manifesto. The
truck which the DA was referring to was “a donation” which the party received
from private businesses and it was made public at a rally in Welkom during
January 2011 The truck was in addition to a truck made available by the ANC
head office.”

N
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ANC: No arrogance in slection slogan

2011-02-17 20:08
Bloemfontein - The ANC in the Free State on Thursday denied being arrogant

for using a provincial government slogan "Operation Hlasela”, which was
painted on an ANC election campaign truck. South Africa was expected to go fo
polis for its 2011 local government elections before the end of May.

"Operation Hlassla iz & government programme that has embraced the ANC
2009 slection manifesto," said provincial ANC secretary Sibongile Besani. He
was reacting o a focel Democratic Afliance allegation that the provincial
government's Operation Hiass'a had been exposed as a state sponsored ANC
aclivity. Free State DA leader Roy Jankielsohn said focal premier Ace
Magashila had taken the soncept of "abuse of state resources for parly political
pumoses” end the *conflation of politizs! parly and state” to new heights with the
ANCs slection truck seern in Sloamfonteir. The DA, which showed photos of the
triick, said the ANC vaiicle was blatantly painted with "Hlasela" along its sides
with ANC sipgans and parfy pofiticians, including the face of President Jacob
Zig.

"The AMC's Frsg Sicte siestion truck is a symbol of how the ANC have
destroyert Madita's dream of 2 democratic South Africa,” said Jankielsohn.

Chiidish

Besan! soid it vwas "chivisn™ v complein tnal Hiasela ANC was written on the
perty track "Opsraticn Hiassla articulates our manifesto in the best way
understood and acceptad by Free Siaters." He said the truck which the DA was
re’srving fo was "a donation” which the party received from private businesses
and it was made public at a rally during January 2011.The fruck was in addition
fo a truck made svailabls by the ANC head offics, said Besani. However, the
DA folt the vehizle ropresented the arogancs and abuse of the stale and
people under the ANC government. Jankisisohn said Magashule knew no
boundaries when f came {o conflating the ANC with the state. "This government
program {Hissels) has now formelly been tumed info an ANC election
carmpaign” The Fres State upposdion parly said Zuma praised Magashule
rezenify for laLnshing Hizssla within the provincial government and was now a
pariner in the gross abuse of & state driven and state sponsored provincial

e x ot
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6.1.9

6.1.9.1

Besani denied that the funds of Operation Hiasela had anything to do with the
ANC’s "budget” A spokesperson for the premier's office William Bulwane said
Hlasela was a programme of action for the present administration adopted by
the provincial executive committes. 'l am not sure why the DA finked it with the
ANC efection campaign.” Bulwane also said he was not sure which truck the DA
was falking abewt "The ANC has s efsction truck with the face of President
Jacvob Zuma and ANC Jogos which was meant for campaigning,” he said,
acding that if the DA waniad ona, no cne vouid sfop them.

The response of the Premier of the Free State Provincial Government to
thae Hotles Iaued in lomve of Esction Ti8) of the Public Protector Act, 1994

The Premier responded in a letter dated 12 April 2016 as follows:
ANC Electiors Camoeaizvi: 2011 Munici~al Elections

@ “As set out In peragraph 6.1.1 you are likely to find that the ANC
benefitted during the 2011 Municipal Elections through the use of a
single name, uniform branding and integraled aclivifies as a result of
which confusion was created regarding Party and State activifies. It is
also indicated that you are likely to find that the ANC was placed at an
advantageous position regarding funding for its Campaign.

The only evidence, which appears fo support these possible findings is
& private vehicle, which had an Operation Hiasela logo on it and which
drove around, apparently campaigning for the ANC during the Local

Government Ejections of 2011. This was a vehicle which was in fact
1S was a sl XML

donated by a church fo the Friends of the Free State Fund. Apart from

———  ——

the fact that the elections were Local Government elections and had

nothing to do with the Provincial Govemment, as Premier | hed
ahsoluteiy no conirol over what private entities placed on their vehicles
in support of the campaign of the ANC. | also find it extremely difficult o

rAoN
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{c)

(d)

accepf that through cne vehicle, branded with the logo of Operation
Hiasela, the ANC benefited unduly and that is was placed at an
advantageous position regarding funding for its campaign. I could not
find any indication in the Notice that the investigation revealed any other
facts in support of this. Although apparently resolved, the mentioning of
what the Auditor General reported on the financial statements of
Mafube Locai Municipality supporis my coniention that whaf is
contained in your Notice does not take cognizance of the separation of
powers befween provincial- and local Government.

As indicated during our meeting Operation Hlasela is a service delivery
methicdology which was adopted in order to address holjsticafly the
needs of a specific communily, who is targeted through a specific
initiative of the Provincial Government Such an approach involves
intervention by all relevant Deparfments of the Provincial Government
as wefl as National Departmenis where necessary. Typically, the
construction of houses, upgrading of fownship roads, issues of water
and sanitation, building and upgrading of medical facilities such as
Ciinics, upgrading of facilities at schools, the involvement of members
of the communify and in the EPWP and Community Development
Worker Programs as well as cother intsrventions such as fownship
gardens and support fo SMME's, are implemented in a co-ordinated
and meaningful manner. Thers is no significant difference between the
aims and objectives of Operation Hiasela as a service delivery
methodology and, for instance, Batho Pele.

Apart from what was siafed in paragraph 4.1(b) above, [ find it difficuft
to understand why & political party may not in an election campaign
mention a Policy, which the Govemment that it had vofed info power,
has developed. f such & finding is now made by the Public Protector, it

-
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7.1

7.1.1

71.2

will have serious impiications for any election campaign after that, since
a political power will not be able to mention any successes of the
Government in its campaign for Elections.

(e) I also find it incomprehensible how the ufilization of a private entity of a
Govemment logo in support of a Parly in Local Government Elections
transgresses either section 139 or 195 of the Constitution. ! also wish fo
submit that whatever the issue could be with regard to the display of the
Operation Hiasela logo on the vehicle, it could not be a confiict between
any official responsibility, which | had and any possible definition of
private interest as quoted in paragraph 5.1.1 of the Notice. It could
neither be a personal, private or business interest as mentioned in the
Executive Ethics Coda, referred fo in the same paragraph.”

MEASURING CONDUCT AGAINST THE RULES

The issue regarding whether the Free State government abused state resources
to advance the African Naticnal Congress’ (ANC) election campaign during the
2011 municipal eleciions and the issue whether the Free State government
impiemented Operation Hiasela in 2 manner that amaunts to a conflation of state
and party is regulated by the following iegal principles:

Section 136(2)(b} of the Constitution provides that “Members of the Executive of
a province may not — Act in any way that is inconsistent with their office, or
expose themselves fo any situation invoiving the risk of a conflict between their
official responsibilities and private interests.”

Section 195(1}(a) and (d) of ihe Constittion provide that “public administration
must be govemed by democratic values and principles enshrined in the
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7.1.6

7.2

7.2.1

constitution including the promotion of a high standard of professional ethics, and
the provision of services impartially, fairly, equitably and without bias.”

Schedule 2 of the Electoral Act requires political parties to adhere to certain
standards of behaviour, especially during the campaigning period. The code of
conduct forbids any political party or person from misusing a position of power or
influence to alter the regulation or end result of an election.

It has been established in the evidence that the private Hlasela initiative openly
endorsed the ANC’s electoral campaign and provided a truck that advertised
“Vote ANC” during the 2011 ocal government elections.

Although no state funds were used for the private Hlasela initiative, state
platforms and communication rescurces wers used to advertise and laud
Operation Hiasela without distinguishing between the government's Operation
Hiasela and the ANC Manifesto-endorsing private Hiasela Fund, whose benefit to
the ANC, in terms of free publicity and skewed implications for electoral fair play
cannot be reasonably denied

Regardless of irtantion, the conduct aliuded to above undermined fair play in the
electoral process and is inconsistent with Schedule 2 of the Electoral Act,
Sections 136 and 195 of the Constitution,the spirit of articte 17 of the African
Charter on Democracy, Electicns and Govemnance and article 5 of the ICCPR.

Regarding whether any person or pelitical party was prejudiced by the
conduct in guestion:

The evidence cbtained indicates that other poiitical parties and independent

candidaies were mdeead poejudicey.
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8.1

B.1.2

The arrangement which aliowed use of government platforms io promote the
ANC-Manifesto-endorsing private Hiasela Fund, did provide free advertisement
for the ANC which was not provided to cther parties and independent candidates
and accordingly undermined egual access to advertising and other
communication channels thus compromising fair play between the ANC and

other parties.
FINDINGS

Having considered the evidence uncovered during the investigation against the
relevant reguiatory framework, | make the following findings:

Regarding whether the Free State Government abused state resources to
advance the African National Congress’ (ANC) election campalgn during
the 2611 municipal elections, | find that:

There is no conclusive evidence showing abuse or misuse of state resources to
advance ihe ANC's electoral campsign during the 2011 local government

elections;

Evidence reveais that at the time the comgpiaint arose, there were two Hiasela
initiatives, one called Operation Hlasela, an official state funded service delivery
acceleration projectof the Frea State government driven by the Premier and a
private Hlasela Fund funded by privaie individvals, including civil servants and
civil society entities to suppaor? the state’s Hlasela initiative. in pursuit of following
the Public Protector's advice to the Premier, the Private Hlasela Fund was
renamed Friends of the Free Stafe and also brands its programme as Friends of

the Foor,
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8.1.3 The private Hiasela initiative openiy endorsed the ANC’s electoral campaign and
had a truck advertising “Vote ANC” during the 2011 local government elections;

8.1.4 Although no stale funds were used for the privale Hlasela initiative, state
platforms and communication regources were used to advertise and laud
Operation Hlasela without distinguishing between the government's Operation
Hlasela and the ANC Manifesto-endorsing private Hlasela Fund, whese benefit to
the ANC, in terms of free publicity and skewed implications for electoral fair play

cannot be reasonably denjed: and

8.1.5 Regardless of intention, the undermining of fair play in the elsctoral process was
inconsistent with Schedule 2 of the Electoral Act, Sections 136 and 195 of the
Constitution, the spirit of article 17 of the African Charler on Democracy,
Elections and Governance and article 5 of the ICCPR.

8.2 Regarding whether the Free State govermment implemented Operation
Hlasela in a manner that amounis to conflation of party and state, | find
that:

8.2.1 The allegation of conflation of party and state is sustained;

8.2.2 Regardiess of intentions and separate ownership as well as separate sources of

funding for the twe Hiaselss, the branding and marketing of the two was
indistinguishable and the two were markeled and lauded in government

platforms;

823 The arrangement not only confused the public regardiess of what activities are
government sanctioned and funded and which are privately sponsored,
government itself used state comimunication resources to promote and laud both

without always disfinguizhing the two.
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825

8.3

8.3.1

832

Until the two Hiaselas were distinguished, the private initiative cannot be said to
have not benefited from the shared branding and the free advertising of the
Government's Operation Hlasela, at state expense.

Regardless of intention, the undermining of fair play in the electoral process was
inconsistent with Schedule 2 of the Electoral Act, Sections 136 and 195 of the
Constitution, the spirit of articie 17 of the African Charter on Democracy, Elections
and Governance and article 25 of the ICCPR.

Regarding whether any person or political party was prejudiced by the

conduct in guestion, | find thal:

Other polifical parties and independent candidates wera indeed prejudiced.

Aftltough 1 have no reasch 10 doubt the boaa fides of Premier Magashule and the
Free State Government regarding the intention of using the two Hiaselas to
acoslerate service delivery, the arrangement which allowed for the use of
government platforrs tc promote the ANC-Manifesto-endorsing private Hiasela
Fund, did provide free advertisement for the ANC which was not provided to
other parties and independent candidates and accordingly undermined equal
access to advertising and other communications channels thus compromising
fair play between the ANC and other parties.

REMEDIAL ACTION

The appropriate remedial action | am taking in pursuit of section 182(1)(c) of the

Constitution is the following:

ICCPR Ganeral Comment No. 25 Arlicis 25 (Perticipation in public affaire and the right {o vole) para

19.
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9.1

9.1.1

9.1.2

10.

10.1

10.2

10.3
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The Promier

Is to ensure that a provincial policy is developed and circulated in all
government institutions within the province, setting out a clear separation
between state and party activities at all times and that all provincial state
functionaries and emplovees are made aware of this policy; and

Is to ensure that no government platform or state functionary is required or
aliowed to use their position, power and public resources under their control to

market political party matters.
MONITORING

The Public Protector is to be advised on the Premier's response to this report,
including planned action, indicating time lines, within 30 days of the issuing of

this report.
The impiementaiion of the remedial action should be finalised within six months

of the date of this report.

Bi-monthly repotis are o be submitted to the Public Protector. A final report
should be submitted within six months of the date of the report.
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Annexure E

Free State Government Policy on Separation between
State and Party Activities



Annexure E

[1QP-2038] FIFTH SESSION: FIFTH LEGISLATURE

6. Hon, R Jankielsohn (DA} asks the Hon. Premier: Or. ES Magashule.

6.1 Whether a policy was developed, with regards to the remedial action contained in the Public Protector’s
report titled “State and Party Colours” released in May 2016; if not, why not; if so, {a) when was this
completed, (b) when was the policy distributed to all government departments and (c} attach a copy of the
policy;

6.2 Whether this policy was communicated to all employees within the provincial goverment; if not, why not;
If 50, (a) how was this communicated and (b} when was this communicated to employees in each respective
department;

6.3 Whether the implementation of this policy is monitored by the Office of the Premier; If not, why not; if so,
what are the relevant details?

RESPONSE

6.1 {a) The Policy was approved by the Executive Council on 02 November 2016.
{b} It was distributed to all Government Departments on 04 November 2016.

{c) A copy of the Policy is attached.

PoLICY:

SEPARATION BETWEEN STATE AND PARTY ACTIVITIES

1. PURPOSE

The purpose of this policy is to provide guidance to all members of the Free State Provincial Government on
the standard of ethical conduct which must be followed to ensure a clear separation between state and party
activities at all times.

2. GOVERNING PRINCIPLES

This palicy is underpinned by the following statutory- and other regulatory principles:
2.1 The Constitution

2.2 The Public Service Act and Regulations

2.3 The Executive Ethics Act and the Executive Ethics Code

2.4 The Guidslines on Government Communication issued by GCIS

3. SCOPE OF APPLICATION

This policy applies to all public servants and officials employed by the Free State Provincial Government as well
as the Premier and Members of the Executive Council, where applicable.

4. INSTITUTIONAL- AND OTHER LEGISLATIVE RIGHTS AND OBLIGATIONS

4.1 Political Office Bearers

4.1.1 The Constitution provides that Members of the Executive Council must act in accordance with the Code
of Ethics which is prescribed by National legislation. It further provides that a Member of the Executive Council
may not act in any way that is Inconsistent with their office or expose themselves to any situation which may
involve the risk of a conflict between their official responsibilities and private interests or use their position or
any information entrusted to them to improperly benefit any other person.

In terms of Schedule 2 to the Constitution, the Premier and Members of the Executive Council, when assuming
office, swear or solemnly affirm their allegiance to the constitutional- and other legal principles and undertake
to hold their respective offices with honour and dignity, to be a true and faithful Counsellor, not to divulge
directly or indirectly any secret matter entrusted to them and to perform their functions of their offices
conscientiously and to the best of their ability.

4.1.2 Section 195{1) of the Constitution further provides that a public administration, of which officials, other
employees and political office bearers are part of, must be governed by the democratic values and principles
of the Constitution which include, as far as the purpose of this policy is concerned, the following:

o A high standard of professional ethics must be promoted and maintained.

s Efficient, economic and effective use of resources must be promoted.



e Services must be provided impartially, fairly, equitably and without bias.

o Public administration must be accountable and transparency must be fostered by providing the
public with timely, accessible and accurate information.

4.1.3 The Executive Members’ Ethics Act provides that the President must, after consultation, publish a Code
of Ethics which must prescribe standards and rules directed at promoting open, democratic and accountable
government and with which political office bearers must comply. The Code provides that Members of the
Executive must:

e perform their duties and exercise their powers diligently and honestly;

» fulfil all obligations imposed upon them by the Constitution and law;

e actingood faith and in the best interest of good governance; and

e actin all respects in a manner that is consistent with integrity of their office or the Government.

in as far as it relates to this policy, it also provides that Members of the Executive may not:

¢ actin a way that is inconsistent with their position;

o use their position or any information entrusted them to enrich themselves or to improperly benefit
any other person;

e use information received in confidence in the course of their duties otherwise than in connection
with the discharge of their duties; and

¢ expose themselves to any situation involving the risk of a conflict hetween their official
responsibilities and their private interests.

4.1.4 The Public Service Regulations provides that if a conflict of interest arises out of the performance of any
act by a functionary in terms of the Regulations, which in the majority of instances are the Executing
Authorities of Departments, such conflict of interest must be referred to an independent panel for review.
Should the functionary decide to deviate from the panel's recommendations, he/she shall record the reasons
for deviation in writing.

4.2 Employees of Government

4.2.1 Provisions of Section 195(1) of the Constitution, referred to in paragraph 4.1, mutatis mutandis apply to
employees of Government. Section 197 of the Constitution provides, in as far asit is relevant to the purpose of
this policy, that the public service must loyally execute the lawful policies of the Government of the day. It also
provides that no employee of the public service may be favoured or prejudiced only because that person
supports a particular political party or cause.

4.2.2 The Public Service Regulations regulate obligations of Heads of Department to ensure the highest
standard of ethical behaviour. Heads of Department shall comply with Public Service Regulation 22 in as far as
it relates to the purpose of this policy by:

Analysing ethics as part of their Department’s system of risk management.

e Developing and implementing an ethics management strategy that prevents and deters unethical
conduct.

e Establishing a system that encourages and allows employees and citizens to report allegations of
unethical conduct subject to Public Service Regulation 22{c){(i) and (ii).

o  Establishing an information system that provides up to date information on all allegations of unethical

conduct, tracks the management of such allegations, identifying any systemic weaknesses and

recurring risks.

The Head of Department shall also in compliance with Public Service Regulation 23(2) establish an Ethics
Committee or designate an existing Committee, Chaired by a Deputy Director General, to provide oversight on
ethics management in the Department.

The ethical conduct of employees of Government is regulated by the Code of Conduct published in Chapter 2
of the Public Service Regulations. The Minister for Public Service and Administration is authorised through
Section 42 of the Public Service Act to determine conduct expected of employees. In terms of the Act these



provisions are binding upon any Department or employee. The provisions of the Code of Conduct, in as far as
they are applicable to this Policy, is regarded to form part of this Policy as if they are repeated herein.

4.2.3 Both the Disciplinary Code and Procedures for the public service and the Disciplinary Code and
Procedures for SMS members provide that:

an official who misuses hisfher position in the public service to promote or to prejudice the interest of any
political party; or

contravenes the Code of Conduct, prescribed for the public service,

will be guilty of misconduct.

4.2.4 The South African Cabinet agreed on 31 March 1999 that a framework be formulated to guide the
Dissemination of Government information during an Election period. The guidelines were adopted during the
Local Government Elections of 2000 and the National- and Provincial Elections of 2004 which were reissued
prior to the 2016 Local Government Elections. The provisions of these guidelines should be regarded as
forming part of this policy. A copy thereof is attached hereto.

5. POLICY DIRECTIVE

Al political office bearers and officials of the Provincial Government of the Free State Province are directed to
strictly adhere to the statutory and other regulatory provisions as set out in paragraphs 4.1 and 4.2 in this
policy. No political office bearer or official may be required or allowed to use their position to market political
party matters. Nothing in this Policy will prevent any member of the community, at any event organised by
Government, to express allegiance to any political party in any peaceful way whatsoever.

6. EFFECTIVE DATE
This policy is effective from the date of signature thereof by the Premier of the Free State Province.

.................................................

Premier: Free State Province

6.2 The Policy was communicated to all employees, both electronically as well as manually.

6.3 The Policy is monitored through various processes currently in place in terms of the Public Service
Regulations.



