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[, the undersigned,
MATAMELA CYRIL RAMAPHOSA
do hereby state under oath that:

1. | am the President of the Republic of South Africa. | am the head of state and
the head of the National Executive in terms of section 83(a) of the Constitution

of the Republic of South Africa, 1996 (“Constitution”).

2. | am cited in this application as the third respondent in my capacity as the
President of the Republic of South Africa and as the executive authority of the
Republic in terms of section 85 of the Constitution. | therefore depose to this

affidavit in that capacity.

3. It should be noted however, that the subject matter of this application is a policy
of the African National Congress (“ANC”), a political party in which | am
President. | have not been cited in my capacity as the President of the ANC.
Where | describe the purpose of the ANC’s Cadre Deployment Policy | do so as
the head of the executive of an ANC government. The Policy is essentially
transformation driven. As the head of the executive | am committed to advancing

the values of transformation, integrity and skills within our public service.

4.  The contents of this affidavit are to the best of my knowledge and belief both true
and correct and fall within my own personal knowledge unless the context

indicates otherwise.
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Where | make legal submissions | do so on the advice of my legal representatives

whose advice | believe to be correct.

PURPOSE AND STRUCTURE OF THIS AFFIDAVIT

| have read the affidavit deposed to by Mr John Steenhuisen on behalf of the
Democratic Alliance (“DA”) in support of an application in which the latter seeks
an order, amongst others, declaring the ANC’s Cadre Deployment Policy (“CD
Policy”) invalid. | have also read the supporting affidavit by Mr Leon Amos
Schrieber. | oppose the DA’s application. This affidavit sets out the basis for

such opposition.

On 15 July 2022 the State Attorney, Mr Melton Mahloko addressed a letter to the
DA's attorneys of record in which he requested an extension to 29 July 2022 to
file this answering affidavit. The DA did not respond to that request. | am
instructed that such silence can be taken to be acquiescence to the same. Mr

Mahloko’s letter is attached as “MCR1”.

In what follows | address the following issues in turn:

8.1. First, the DA’'s case is a non-starter due to ripeness, standing,

vagueness and non-joinder issues;

8.2. Second, the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector including Organs of
State (“State Capture Commission”) does not recommend the relief
sought in this application i.e. the revocation of the CD Policy. It does

issue findings critiquing the CD Policy but ultimately recommends the

5,) .
Vet e KD
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establishment of a committee to facilitate public hearings for the

appointment of candidates to certain managerial positions;

8.3. Third, the history and nature of the CD Policy and that cadre deployment

is not unique to South Africa or indeed the ANC;

8.4. Fourth, the examples cited by the DA are not an exercise of the CD
Policy, are not relevant to this application and do not support the relief

sought by the DA,

8.5. Fifth, the CD Policy is not inconsistent with the Constitution or the Public

Service Act 103 of 1994; and
8.6. Finally, the sequential paragraph response to the DA’s founding affidavit.

PRELIMINARY POINTS
Ripeness

9. In terms of the decision of this Division of the High Court delivered on 13
December 2017, the President is required to submit a copy of the State Capture
Commission Report to Parliament along with an indication of the President’s
intention regarding the implementation of the same. The order of this Court

dated 13 December 2017 is attached as “MICR2".

10. In terms of another order of this Division delivered on 28 February 2022 the
President is required to do so within four months of the delivery of the final part

of the State Capture Commission Report. This Court’s order of 28 February 2022 /

is attached as “MCR3”. é L
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11.

| accordingly have until around 22 October 2022 to consider the
recommendations in the State Capture Commission Report and make a
determination as to my intention regarding their implementation. Until expression
is given to such implementation, this application cannot be said to be ripe i.e. it

is simply not ready for adjudication by this Court.

Locus standi

12.

L5

| am advised that the Constitution and policies of a voluntary association are
treated by the court as an agreement amongst the members of the voluntary
association as well as an agreement between the members of the voluntary
association and the voluntary association itself. The same is true of the CD

Policy: it is an agreement between the members of the ANC.

Axiomatically, the DA is not a member of the ANC. It accordingly does not have
the standing to invalidate the agreement between the ANC and its members or

amongst the members.

Vagueness

14,

The DA’s application is vague in at least three respects:

14.1. It fails to identify the exact provisions of the CD Policy that are alleged to

violate the Constitution,

14.2. It fails to identify rights in the Bill of Rights infringed by the CD Policy,
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15.

16.

17.

18.

14.3. It fails to set out facts of appointments to public administration that are
both a result of the implementation of the CD Policy and which subvert

identified provisions of the Constitution.

The examples of public appointments cited by the DA are based on speculation
of the application of the CD Policy and the intervention of the Cadre Deployment
Committee (“CD Committee”). As the ANC affidavit shows, the conclusions
arrived at by the DA are not supported by the facts. Even some of the best

policies and laws were subverted during the period of state capture.

This vagueness in turn renders this application incapable of proper adjudication
because it denies the Court information it requires to determine not only whether
the CD Policy is unconstitutional but also what remedy would be just and

equitable to cure the supposed unconstitutionality.

In addition, the DA’s vague and abstract application also causes prejudice to the

respondents as it does not enable us to know what case to meet.

The vagueness permeates all of the prayers claimed by the DA.

Non-joinder

19.

20.

The DA makes use of a number of anecdotes to suggest that the CD Policy is

fundamentally flawed.

The DA cites examples without joining the relevant parties who may be in a

position to answer. The DA impugns:
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20.1.  PRASA' but fails to join it or the Minister of Transport so that they might
respond to the allegations made concerning the relevance or otherwise

of the CD Policy;

20.2. Transnet? and Eskom?® but fails to join it or the Minister of Public
Enterprises so they might respond to the allegations made concerning

the relevance or otherwise of the CD Policy;

20.3. SARS*but fails to join it or the Minister of Finance so they might respond
to the allegations made concerning the relevance or otherwise of the CD

Policy.

21. It is from these leaps of logic that the DA surmises that the CD Policy is
unconstitutional and ought to be declared invalid. Without a word from those
impugned the Court is not placed in a position where it can determine the validity
of the DA’s analysis or make a decision concerning the constitutionality of the

CD Policy.

STATE CAPTURE COMMISSION

Work of the State Capture Commission

22. The DA’s case emanates from the work of the State Capture Commission. The
State Capture Commission was established in January 2018. It was established

by the former President in accordance with his powers under section 84(2)(f) of

DA FA, p002-37, para 85. = {
DA FA, p002-33, para 74.
DA FA, p002-34, para 80.
DA FA, p002-39 para 92.

b WN -
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23.

24.

25.

26.

the Constitution, 1996 and the Commissions Act 8 of 1947 (“Commissions
Act’). The proclamation establishing the State Capture Commission is attached

as “‘MCR4".

The State Capture Commission conducted its inquiry for about four years (and
sat for over 400 days). Between December 2021 and June 2022, it handed over
a report which comprised of 6 parts. Each with between one and four volumes

spanning close to 6000 pages (and a total of 17 volumes).®

The work of the State Capture Commission has been invaluable. It has resulted
in the public airing of how state capture and corruption came to take place at
alarming levels over a number of years, from about 2009. Transnet, Denel and
Eskom were among the entities for which evidence was gathered from over 300

withesses.

| appeared before the State Capture Commission voluntarily in order to provide
oral testimony on two occasions: firstly, in my capacity as the President and
former Deputy President of the ANC in April 2021 and secondly, in my capacity
as President of the Republic and former Deputy President of the Republic in

August 2021.

The CD Policy was among the issues on which evidence was given.

//": 7/ /A/?/’;}/

5 The State Capture Commission may be accessed here: Z
https:/iwww.statecapture.org.za/site/information/reports. yduh
[_/." A1/
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State Capture Commission findings and recommendations

27.

28.

29.

30.

The State Capture Commission delivered its final list of recommendations to me
in June 2022. It dedicated Volume 2 in Part VI to my evidence and the “Role of
the ANC and Parliamentary Oversight”. The first and relevant pages of the

report are attached as “MCRS5”.

The State Capture Commission stated that:

“His [The President’s] own analyses, as well as those of the party, detailed above,
clearly show that the cadre deployment process can be abused to facilitate

corruption and possibly State Capture.” (Emphasis added.)

It then quoted me as saying:

“Let us accept, Chairperson, that some of those deployments were done in a
particular era and in a particular way and right know [sic] as we look at that past
state we were able to look at it and say we actually need to do things differently.”
(Emphasis added.)

To which the State Capture Commission added:

“This statement implies that certain deployments under the previous regime were

done in a way which enabled the appointments of corrupt individuals.” (Emphasis
added.)

And,

“The ANC’s deployment policy itself identifies that the process can be abused. It
notes that ‘the potential for NEC members to have palitical or other interests in the

f
/|

8V
6 State Capture Commission Report: Part VI Vo! 2, p172, para 432, L/‘{f{/
7 State Capture Commission Report: Part VI Vol 2, p172, para 434, v
8 State Capture Commission Report: Part VI Vol 2, p172, para 435.
g4 == -
o 7 7
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31.

32.

33.

34.

deployment of particular cadres to particular positions cannot be ruled out.” ”®
(Emphasis added.)

Repeatedly, therefore the State Capture Commission spoke of the possible (not
certain) use of the CD Policy for improper goals. The State Capture Commission
did not find that the CD Policy is always used for nefarious purposes. It also did
not find that all appointments made using the CD Policy were corrupt, for corrupt

reasons or of corrupt persons. Instead, what it said was:

‘It may be that many politically motivated appointments in fact occurred

independently of the Deployment Committee. The party has indeed made much

of its struggles with factions and divisions.””® (Emphasis added.)

Therefore, the CD Policy may have been utilised for ill-purposes. But, the
converse is also true: it may have been avoided for ill-purposes. Any policy, no

matter how well-intentioned, could be used for ill-gains.
The State Capture Commission ultimately made the following finding:

“‘What is said above makes it clear that within the current constitutional and
statutory framework it is unlawful and unconstitutional for a President of this
country and any Minister, Deputy Minister or Director-General or other government
official, including those in parastatals, to take into account recommendations of
the ANC Deployment Committee or any deployment committee or any similar
committee of any other political party in deciding who should be appointed to a

position in the public service or in organs of state or parastatals.”’

Part VI, Volume 2 did not contain any recommendations on the CD Policy.

Rather, the State Capture Commission delivered Part VI, Volume 4 titled ‘All th [

10
1

State Capture Commission Report: Part VI Vol 2, p242, para 618.
State Capture Commission Report: Part VI Vol 2, p245, para 627.
State Capture Commission Report: Part VI Vol 2, p253 to 254, para 657.
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Recommendations’. The first and relevant pages of the report are attached as
“MCR6”. As to the governance of SOEs the State Capture Commission Report

reads:

243. Although the File documents envisage the formalization of the appointment
processes including a limited form of public involvement (the public may be
invited to identify candidates) the Nomination and Selection of candidates
remain firmly controlled by the relevant Government Minister. It is difficult to
see why the proposed system will be any better placed to deal with state
capture than it was before. There are no effective mechanisms which would
prevent cronyism and cadre deployment from continuing to dominate

appointment to the Boards and to senior executive officers.

244. The recommendations of the Commission, it is submitted, must insist on a
truly independent and transparent process free from political manipulations
so that the ultimate appointment made by a Minister is genuinely the result

of a merit-based selection process.””?

35. It is clear from a reading of these paragraphs that they do not constitute
recommendations from the State Capture Commission but instead submissions

made to the Commission on what should be contained in its recommendations.

36. Ultimately, the State Capture Commission did not recommend that the CD Policy
be revoked or that the nomination and selection of candidates be removed from
the control of Government Ministers. Instead, it recommended the establishment

of a Standing Appointment and Oversight Committee:

‘In the circumstances the Commission recommends the establishment of a
Standing Appointment and Oversight Committee tasked to ensure, by way of a

public hearing, that any person nominated for Board appointment or as the Chief

Executive Officer, Chief Financial Officer, or Chief Procurement Officer of an SOE

12 State Capture Commission Report: Part VI Vol 4, p180, paras 243 to 244. C’(Zf
Al ;
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37.

38.

39.

40.

meets the professional, reputational and eligibility requirements for such a
position. The Committee will also investigate and act upon any complaints
received concerning the misconduct of any Board member or senior executive in

the discharge of his or her duties.”

It also did not accept the submission that Ministers be absolved of their authority
to appoint office-bearers in SOEs and recommended instead that the Standing

Appointment and Oversight Committee —

‘recommend to the shareholder Minister concerned the names of at least one but
not more than three of the best qualified candidates suitable for appointment for

every vacancy on the Board or senior executive post”."

The recommended sphere of responsibility for the proposed Standing
Appointment and Oversight Committee does not appear from the State Capture

Commission Report to extend to non-SOE appointments.

At the risk of over-emphasising the point, the State Capture Commission did not
recommend that the ANC do away with the CD Policy. It also did not recommend
that ANC members not suggest to qualified persons that they apply for these
positions or recommend that the Minister be prohibited from consulting with other

members of the ANC prior to filling the vacancy.

It appears that the DA would have liked that the State Capture Commission

recommend that the CD Policy be revoked. This much is clear from one of the

State Capture Commission Report: Part VI Vol 4, p181, para 245.
State Capture Commission Report: Part VI Vol 4, p182, para 247.5.2.
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41.

42.

43.

questions the DA suggested be posed to me by the Evidence Leaders of the

State Capture Commission:

‘Do you believe that the outlawing of cadre deployment and the bolstering of the

separation between party and state would be an important element of preventing

state capture and corruption in the future?”’®

This application therefore seems to be an attempt by the DA to achieve through
this Court what the State Capture Commission did not and could not afford it —

outlawing the CD Policy.

In conclusion, the State Capture Commission did not find that all appointments
made utilising the CD Policy were a function of state capture or corruption. The
State Capture Commission also did not find that all questionable appointments
were made utilising the CD Policy or with the involvement of the CD Committee.
In some cases, state capture took place as a result of the abuse of the policy
rather than its implementation. As demonstrated below, the abuse of the CD

Policy is already being addressed.

In any event, the DA application seeks to pre-empt the proper process afforded
to me in the context of presidential commissions on inquiry. The State Capture
Commission made its recommendations to me. Its recommendations are not
binding. They are aimed at assisting me, as President, to address the issues
that were at the heart of the inquiry. | take the findings and recommendations of
the State Capture Commission very seriously and ought to be afforded the (court-

ordered) opportunity to consider them all with a view to making a determination c

DA FA, annexure “FA3", p002-82, para 24. f’f',; s
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44,

as to implementation. As | illustrate in further detail below, | am entitled to a
period of four months after receipt of the full report (i.e. until 22 October 2022) to
consider the report including its recommendations and thereafter express my
intention regarding the implementation thereof to Parliament. That period has
not yet elapsed. | am taking heed of all the recommendations by the State
Capture Commission, including that related to the need for a transparent,

capable and ethical public administration.

This application seeks to leap-frog the process already set by this Court i.e. it
seeks to by-pass my presidential powers to consider the State Capture

Commission’s findings and recommendations.

Efforts to curtail improper interference in public service appointments

45.

46.

Since | assumed the office of President in February 2018, government has
embarked on several measure to improve public administration, including to
address the problem of improper interference, from whatever quarter, in public

service appointments.

These include measures to end state capture, to rebuild damaged institutions
and to foster a culture of ethical public service and accountability. In the main
the measures were aimed at changing the way in which the Cabinet works, to
diminish if not extinguish working in silos, strengthening institutions that had been
crippled or ‘captured’, starting with changes in leadership of these institutions,
pursuing a long standing project of changing the way in which SOEs were

managed and overseen by Government as shareholder, and making relevant,
/

/
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47.

48.

necessary policy decisions, including enacting legislation, to address

shortcomings or reinforce oversight where needed.

First, | have signed performance agreements with every member of Cabinet,
which agreements have been published on the government website. These
agreements make clear what is expected of each Minister and on what basis |
will judge their performance. As a consequence of the conclusion of these
performance agreements, every Minister knows what is expected of them, and
every Minister knows what his or her colleague is working on. No-one works in
isolation. The more transparency and coordination, the better the governance of

our state.

Second, government has made progress toward professionalising the public

service.

48.1. The exercise of professionalising the public service is aimed at ensuring
that the public service is shorn of political partisanship and that the most
qualified individuals enter its ranks. As stated in my second State of the

Nation Address of 2019:

“‘We are committed to building an ethical State in which there is no place
for corruption, patronage, rent-seeking and plundering of public money.
We want a corps of skilled and professional public servants of the highest

moral standards — and dedicated to the public service.”®

16

Available here: https://www.gov.za/speeches/2SONA2019. A7 T
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48.2. The National Development Plan (“NDP”) deals specifically with the need

to build a capable and developmental state.'” Considerable work is being

done to ensure better performance of government structures. The NDP

emphasises the need for “well-run and effectively coordinated state

institutions with skilled public servants who are committed to the public

good and capable of delivering consistently high-quality services, while

prioritising the nation's developmental objectives.” The NDP outlines

what needs to be done to achieve this, which is in summary:

48.2.1.

48.2.2.

48.2.3.

48.2.4.

Stabilising the political-administrative interface by building
‘professional public service that serves government, but is
sufficiently autonomous to be insulated from political
patronage. This requires a clearer separation between the

roles of the political principal and the administrative head.”

Making the public service and local government

administration careers of choice.

Developing technical and specialist professional skills.

Strengthening delegation, accountability and oversight — this
includes promoting “greater and more consistent delegation
supported by systems of support and oversight”, making ‘it
easier for citizens to hold public servants and politicians

accountable, particularly for the quality of service delivery”,

17

Available here: https://www.gov.za/sites/default/files/gcis_document/201409/
future-make-it-workr.pdf.

p-2030-our-
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49.

48.2.5.

48.2.6.

48.2.7.

48.2.8.

and ensuring ‘effective oversight of government through

parliamentary processes.”

Improving interdepartmental coordination.

Taking a proactive approach to improving relations between

national, provincial and local government.

Strengthening local government.

Clarifying the governance of SOEs — ‘the major SOEs need
clear public interest mandates and straightforward
governance structures that enable them fto balance and

reconcile their economic and social objectives.”

48.3. Late in 2020 the draft national implementation framework towards the

professionalisation of the public service was approved by Cabinet for

public consultation and public hearings were held in this regard. The final

framework towards the professionalisation of the public service will be

tabled before Cabinet within the next month.

The professionalisation of the public service will serve to inhibit the appointment

of persons who are not qualified for the jobs they are given. This should help, for

example, to reduce incompetence in government departments or municipalities.

It will also limit opportunities for patronage. Last but not least, it will ensure people

employed by the state are not indebted to certain interests for their jobs, thereby

/2
/ -

/

/
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50.

51.

52.

making them less likely participants in state capture. Steps have already been

taken to make the appointment of key office-bearers more transparent.

Third, in September 2021, the Department of Public Enterprises gave a
presentation to the NCOP Public Enterprises and Communication on ‘Measures
taken to improve oversight over State-Owned Companies (SOCs)’. Init, the DPE
stated that the Department of Public Service and Administration was in the
process of developing and implementing a standardised approach to the

appointment of SOC Boards. The presentation is attached as “MCR7".

Fourth, in May 2022, the Minister of Public Enterprises gave a budget vote
speech. In it he stated that the Presidential SOE Council has recommended that
government adopt a centralised shareholder model for its key commercial state-
owned companies. This is aimed at separating the State’s ownership functions
from its policy-making and regulatory functions, minimise the scope for political
interference, introduce greater professionalism and manage state assets in a
way that protects shareholder value. As part of this, preparatory work has begun
for the establishment of a state-owned holding company to house strategic SOEs
and to exercise coordinated shareholder oversight. The speech is attached as

‘MCRS”.

Finally, steps have already been taken to be more transparent in appointment
processes. As an example, once the Constitutional Court determined that Mr
Shaun Abrahams had not been lawfully appointed as National Director of Public

Prosecutions (‘“NDPP”), a public and transparent process was undertaken to
/
identify a new NDPP. This was done in an effort to help South Africans regain //

/ ./Ir
/7 vy
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53.

confidence in the institution. As such, they would be able to see who the
candidates were, follow the interviews of each candidate, and see how the final
choice was made. The appointment of Ms Shamila Batohi as NDPP was, as a
result, embraced and welcomed by all, and faith that she would right the NPA
ship started growing from that moment. Other examples are provided in my
affidavit to the State Capture Commission in my capacity as ANC President

which is attached as “MCR15".18

This is all to say that steps have already been taken to minimise and ultimately
prevent undue interference in the appointment of public servants. These
changes circumscribe the scope for abuse without doing away with the CD Policy

which, as | demonstrate below, is important in democratic societies.

State Capture Commission did not find that | misled it

54.

The DA states that | misled the State Capture Commission.

“26. At the outset, however, it is important to highlight that the President and
Minister Mantashe repeatedly emphasised at the Commission that the
Cadre Deployment Committee merely "recommends” candidates, and that
it does not dictate to Ministers and other officials, who to appoint. This was
done in a bid to sanitise the policy and create the impression that it is not at

odds with the Constitution.

27. It is now clear that this evidence was false and misleading. The minutes of
the Cadre Deployment Committee between 11 May 2018 and 17 May 2021

demonstrate that the Cadre Deployment Committee does not merely

recommend, it appoints.”®

18
19

President of the Republic of South Africa Affidavit, chapter VII, para 162 et seq. y
DA FA, p002-16, paras 26 and 27. [ |
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55.

56.

57.

My evidence was neither false nor misleading. | invite Mr Steenhuisen to retract

the accusation made against me.

There are simply different interpretations for the recommendation function of the
CD Committee. This is demonstrated by the interaction between myself and Mr
Pretorius during my oral evidence before the State Capture Commission on 28

April 2021. Mr Pretorius said:

“In fairness to those who have given the evidence and in fairmess to yourself, Mr
President. | need to put to you certain passages from the evidence that have told
the Chair of the hard interpretation of deployment. In other words, that it goes

much further than recommendation.

And then | would like to put to you, certainly of your own statement, which quite
frankly highlights the problems that you face or have faced and do face. The
evidence of Lynne Brown in relation to SOE boards, more than one, was to the

following effect:

‘It must be borne in mind that all appointments to the boards of state-owned
entities must also be approved by the African National Congress

Deployment Committee where after it gets approved by Cabinet...’
That was her clear and unequivocal evidence. Do you have any comment?

PRESIDENT RAMAPHOSA: [No audible reply]

ADV PRETORIUS SC: And this was in the period 2014 to 2015, at least.”?0

To which | responded:

“Yes, that is where the interpretation of this recommendation process would come

in. And that is why | referred to the role of the minister because the minister as the
executive or it plays a critical role because it is the minister who, in the first
instance, knows and realises that the board’s tenure has come to an end. | need

to replenish the members of the board and these are the skills that are needed. |

20

Transcript of 28 April 2021, p112 line 7 to p113 line 24. R /
|
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need or we need accounting skills, corporate governance skills, financial skills,

you name it, environmental and so forth and we need to have a gender balance.

So it beholds on the minister and | deal with this, you know, on an ongoing basis
even now as President. It beholds on the minister to then come forward and say:

I need to replenish the six members on the board.

And what she will offen have to do or be encountered with is. Have you sourced,
have you worked out a list, a list of names that should be preferred? And the
minister’s task is to do precisely that and having done that, a wise minister would
then say: | have got like 18 names and | need six or 12 names. They would then
put that forward and say to the Deployment Committee — and then the Deployment
Committee would say — and quite often a pamphlet is set out or an advert for

people to apply.

And quite often you get many applications and | actually appreciate that because
it basically means you are opening up quite a number of these positions to South
Africans who can play a role in enhancing governance in some of our state-owned
enterprises. And it is the minister who must then summarise all that, bring together
a summarised list or preferred list or summarise and then put it forward as a near

or shortlist.

And once that has happened, the Deployment Committee would say: Well, we
would recommend the following. And sometimes they need six and there is 18,
they would recommend: Why do you not go forward with 12 and then let us see
what the selection in government then comes up with. And that is where | would

say maybe Lynne Brown then says this got to be approved.

But I will, as the former Chair of the Deployment Committee, will be able to say
clear emphatically that it is that recommendation process. And as you can hear, it
goes through a number of processes and this may be confusing and this may even
create doubt in people’s minds but that is the actual process as it unfolds and as
it happens. And in the end, Cabinet — even with Cabinet — Cabinet then will then

be presented with say maybe a near final list.

But Cabinet then finally, Chairperson, deliberates on each of the names where
Cabinet has a role in deciding because of legislation for that entity. It deliberates
on that and some names fall off at Cabinet level and some on those lists are sent
back to the minister or Cabinet says: Take this back. We are not about to approve
this. /
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And the ministers pull out their hair and be frustrated but that is the rigorous role
that is involved in the selection of those people. And may | add deployment
committee level, | know of ministers who have been there three times or more just

to get a list recommended.

So it is not as easy as that where you just have a list which is underpinned by
nefarious intensions, just approved, it is quite vigorous and | have known and |
have seen ministers coming out of that type of process just pulling the sweat off

their foreheads because it means they have achieved something. It is not an easy

process. !

58. The first and relevant pages of the transcript are attached as “MCR9".

59. It follows that what may be viewed by some as more than a recommendation is
simply a function of the rigor of the implementation of the CD Policy for good
reason. However, the fact that | have an interpretation different from that held
by the DA does not mean that | expressed a falsehood or misled the State

Capture Commission.

60. Finally, that the CD Committee minutes may express themselves in a way that
suggests to the DA that the Committee plays a more interventionist role in
appointments does not mean that it, in fact, does. The CD Committee is entitled

to express its wishes and frustrations as it likes.

Independence of the Judiciary

61. The State Capture Commission made the following observation:

“408.10 | noted that there was a concern that factionalism and other such issues
would be carried into the judiciary. He asked the President to clarify

whether this meeting was an exception, or if the Deployment Commit79

21 Transcript of 28 April 2021, p113, line 3 to p115 line 20. /= Fe s /, /
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62.

did in fact involve itself in judicial appointments. President Ramaphosa
suggested that this should be viewed in a ‘positive light’ as the ANC was
dedicated to transforming the judiciary. Although judicial officers should
not have a relationship with the ANC, the governing body must play a role
in transforming the judiciary.

408.11 This concession does contradict President Ramaphosa’s and Mr
Mantashe’s earlier statements that the Committee does not consider

Jjudicial appointments and only encourages candidates to apply.”
It is incumbent on me to clarify this point. There was no contradiction in my
testimony. Like a number of other parties represented in the national legislature,
the ANC has delegates who participate in the Judicial Service Commission
(“JSC”). In their role at the JSC, they follow the commands of section 174(2) of
the Constitution to “reflect broadly the racial and gender composition of South
Africa”. The CD Policy makes no express reference to judicial deployment. Itis
not relevant to judicial deployment and the CD Committee plays no role in such
deployment. It expresses its views on candidates. Such viewé are aired in the
JSC interviews with the candidates by ANC delegates. Other political party
delegates will have their own views. Ultimately it is the JSC as a whole, chaired
by the Chief Justice, that deliberates and makes recommendations for

appointment.

NATURE OF THE CD POLICY

History of the CD Policy

63.

In my affidavit submitted to the State Capture Commission | set out in detail the

history of the CD Policy, the purpose of the Policy, and the evolving nature of the
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64.

65.

Policy. | do not intend to repeat the contents of that affidavit here. | annex it as

“‘MCR10”.

The nature and purpose of the Policy is also set out in the answering affidavit

filed on behalf of the ANC.22

For the purposes of this affidavit | wish to highlight a few aspects:

65.1.

65.2.

65.3.

65.4.

The CD Policy stems from a period when the ANC was preparing to
govern. Developing a cadre of competent leaders who are competent
and who understand the transformational project under a democratic

Constitution is essential.

During the tenure of South Africa’s first democratically elected president
— Mr Nelson Mandela — many state institutions were re-energised to
give effect to the post-apartheid order to fit in with the new spirit of

reconciliation and inclusivity but also embody new ideological directions.

The CD Policy serves a dual purpose. On the one hand, it ensures that
state institutions reflect the demographics of our country, but most
importantly that they include persons that embrace the new constitutional
dispensation. On the other it ensures that persons most fit-for-purpose’

are appointed whenever critical positions have been identified.

The CD Policy applies to senior positions in government such as

Directors-General and Deputy Directors-General as well as leadership

22

See generally, ANC AA, p004-19, para 44 et seq. | /,
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65.5.

65.6.

65.7.

in critical institutions including the private sector. It does not apply to
Cabinet because as President, | have the constitutional prerogative to
appoint members of Cabinet. While inputs and opinions may be sought
by the President in making these appointments, these are not matters
that would serve before a CD Committee. It also does not apply to public
representatives in the various legislative and executive bodies for which

there are specific selection processes in place.

The CD Committee essentially operates like a recommendation

committee. The CD Committee does not decide who should take up
specific positions. Rather it discusses who should be encouraged to
apply for positions and makes recommendations to the persons making
the appointments. The CD Committee may furthermore provide

guidance to ministers on critical appointments

The CD Policy is not static. It evolves to address shortcomings within it
as and when such shortcomings are identified. For instance, during its
53 National Conference, the ANC decided that it needed to monitor
performance of those persons who had been deployed to various
positions. This meant making sure that people were performing at the
level required of them. The resolutions of the 53 National Conference

are attached as “MCR11".

The ANC’s 54t National Conference went further and determined that
continual development would be required to ensure there was no sense

of complacency among persons developed and trained to take the lead
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in critical institutions. The resolutions of the 54" National Conference

are attached as “MCR12".

Global approach to political public service

66.

67.

68.

69.

The DA would have the Court believe that there is something inherently improper
about the recommendation for deployment of persons by the ANC to the public
service. ltrelies on a few anecdotes to suggest that the CD Policy is inconsistent
with the Constitution and/or the Public Service Act and deployment should never

take place under any circumstances.

However, the deployment of persons by political bodies to serve in the
administration is not only a common feature of democracies around the world, it

is essential for the proper functioning of a democracy.

In 2007 the Organisation for Economic Cooperation and Development
commissioned a study on this very subject which resulted in a report titled ‘Study
on the Political Involvement in Senior Staffing and on the Delineation of
Responsibilities Between Ministers and Senior Civil Servants’ (‘OECD Report”)

which is attached as “MCR13".

The OECD is an international organisation of about 38 member states mainly in
the Global North. South Africa, together with three of its fellow BRICS countries,
is a partner of the OECD. The OECD aims to develop evidence-based
international standards and find solutions to a range of social, economic and

environmental challenges.
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70. The authors of the OECD Report drew on an empirical examination of a number
of different national systems around the world including Belgium, Denmark,
France, Italy, Korea, Mexico, New Zealand, Poland, Sweden, the United

Kingdom, the United States and South Africa.

“The report highlights that political involvement in administration is essential for
the proper functioning of a democracy. Without this an incoming political

administration would find itself unable to change policy direction. However public

services need protection against being misused for partisan purposes, they need
technical capacity which survives changes of government, and they need
protection against being used to impair the capacity of future governments to

govern.”?® (Emphasis added.)

71. The OECD Report states that:

‘In sum, the study suggests that more political influence in staffing matters may
work well, if there are other checks and balances overseeing functional

responsibilities, and may_be essential if the alternative is very weak political

traction on the public service.” (Emphasis added.)

72. As | demonstrate below, the very purpose of the CD Policy is to ensure that the
public service is aligned to the constitutional objective of transformation. This
policy direction would become weakened had the CD Policy not been put in
place. The CD Policy is therefore consistent with international trends around the
world and ought not to be viewed as inherently improper or unconstitutional.

Indeed, as | pointed out in my affidavit to the State Capture Commission, the DA

2 OECD Report, p5.
2 OECD Report, p33.
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itself has “a process of vetting candidates for employment in DA-led

municipalities”.?5

73. The CD Policy is also a function of a political party operating within the
constitutional framework of a proportionally representative democracy that the

ANC deploy persons to these bodies.

74. A party running for the elections at various levels will do so on the basis of a
manifesto and policies. The electorate will vote for a particular party based on
that manifesto. The electorate expects that if a particular party gains the majority
vote in the elections, it will action the contents of its election manifesto. It is
therefore imperative that persons placed in leadership positions are able to

action the will of the people as demonstrated by their election at the ballot box.

75. Whatis important is that candidates that have the support of a political party also
have the requisite skills, training and commitment to ethical public service that is

required by section 195 of the Constitution.

DA’S EXAMPLES ARE NOT RELEVANT TO CD POLICY

76. The DA states that the State Capture Commission Report set out how cadre
deployment resulted in the capture of critical state institutions and lists a number

of examples of this.

25 Public Protector “Allegations of a breach of the Executive Ethics Code by the Member of the /= ~ /7
Executive Council responsible for Local Government, Environmental Affairs and Development
Planning of the Western Cape Provincial Government, Mr A Bredell’, Report Number 23 of  /
2020/21 attached as “MCR16”, para 5.1.17. 7

a1y
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76.1.

76.2.

76.3.

76.4.

The first is the appointment of Siyabonga Gama at Transnet. Notably,
the DA does not even assert that the CD Policy was the reason for Mr
Gama’s appointment or that the CD Committee recommended him for
such appointment. The DA could not do so because Mr Gama was not

recommended or approached by the CD Committee.2

With regard to Messrs Singh and Molefe’s appointments, as the ANC
states in its affidavit, neither of their candidatures went through the CD

Committee.?”

With regard to Mr Lucky Montana, again the DA does not even allege
that Mr Montana was deployed by the ANC. In fact, the DA merely
speculates that this is the case saying that Mr Montana “is widely

believed to have been deployed”?®

And again, the DA’s reference to Mr Tom Moyane?® does not illustrate
that he was deployed by means of the CD Policy. In fact, the DA does
not even suggest that he was. It simply quotes a passage of the State
Capture Report that states that some CEOs and board of directors of
SoEs had been approved through the national deployment committee.
The fact is that there was no application of the CD Policy at all in Mr

Moyane’s appointment.

26
27
28
29

ANC AA, p00451, para 137.1.

ANC AA, p004-51, para 137.2. /l )
DA FA, p002-37, para 85. I\
DA FA, p002-38, para 88 et seq. C’ [ )V

Y
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77.

78.

79.

80.

The DA begins its narrative on ‘cadre deployment as a conduit for state capture’
by stating that the examples it highlights relate to cadre deployment.3® However,
the examples it goes on to give do not demonstrate the use of the CD Policy or
the involvement of the CD Committee. In fact, when setting out the narrative
relevant to Mr Gama, Mr Montana and Mr Moyane, the DA does not even state
or assert that these persons were appointed through the CD Policy or with the

involvement of the CD Committee. It simply speculates that this is the case.

The DA attaches to its affidavit an affidavit deposed to by Mr Leon Amos
Schreiber, a member of the National Assembly for the Democratic Alliance. Mr
Schreiber attaches to his affidavit a notice which he complains is evidence of “all
of the harm set out by the DA in its application”3" With respect, like a number of
the other examples used by the DA in this application, this affidavit and its

attached notice is irrelevant.

Firstly, the DA does not present any evidence whatsoever demonstrating that the
persons called to the meeting have been subjected to the CD Policy or the
regional CD committee. There is simply no evidence that this notice relates to

the CD Policy in any way.

Secondly, the CD Policy does not state that people who have been deployed
may be summoned to meetings by the ANC, must ensure that they attend
meetings when they have been summoned by the ANC, and may be held

responsible for other people’s failure to attend meetings.

30
31

DA FA, p002-32, para 73.
Schrieber Affidavit, p002-414, para 15.
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81.

82.

And thirdly, the DA does not cite those mentioned in the meeting nor seek a
declarator from this Court that such invitations are unlawful or unconstitutional.

For that reason, this affidavit should be disregarded.

I submit that declarations of constitutional invalidity cannot be made based on
mere speculation. It would be impermissible for the Court to declare the CD
Policy unconstitutional based on speculations by the DA not supported by any
facts whatsoever. These conjectures by the DA demonstrate not only that it has
not made out a case for the relief it seeks, but that it itself, cannot state under
oath that the CD Policy was the reason for the appointment of the relevant

persons and the reason for the capture of the relevant institutions.

CD POLICY SPEAKS TO SUBJECTS NOT IMPUGNED IN THIS APPLICATION

83.

84.

It appears from the DA’s affidavit that its concerns with the CD Policy relates to
deployment and not training, monitoring, or consultations and discussions that
also form part of the CD Policy. However, the DA seeks an order from the Court

that declares the entire CD Policy inconsistent with the Constitution.

The CD Policy concerns deployment in some respects but also speaks to other

issues as well. For instance:

84.1. Clause 25 calls for the development of a human resource development

strategy:

“A comprehensive human resource development strateqy must be

e 5o
developed particularly targeting youth and women leadership, e

including the mapping of possible career paths and F1“:‘19

NI
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85.

advancement of transformation of gender relations.”? (Emphasis
added.)

84.2. Clause 39 speaks to the relationship between constitutional structures of

the ANC and government executives and states that:

“‘While the relationship between these two structures is often best

worked out in practice and convention, some quidelines are

necessary to help quide the organisation. We need to ensure an

understanding, in theory and practice, that government implements
the mandate of the organisation and is accountable to the political
structures as well as to the public based on the electoral platform

of the Movement.”3? (Emphasis added.)

The DA has not made out a case that any of the deployment provisions of the
CD Policy are unconstitutional, let alone a case of unconstitutionality of the CD

Policy in its entirety.

CD POLICY IS NOT INCONSISTENT WITH THE CONSTITUTION OR THE

PUBLIC SERVICE ACT

Failure to plead the constitutional rights allegedly violated

86.

Under the ‘Preliminary Points’ heading, | set out the extent to which the DA’s
application was vague and prejudicial to the respondents. However, in addition

to being vague, the DA’s application is also simply sparse.

32
33

DA FA, annexure “FA2", p002-66, clause 25. L
DA FA, annexure “FA2”, p002-68, clause 39. a |
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87. The DA appears to place reliance on sections 7 and 8 of the Constitution in order

to found a cause of action against the respondents.

88. Section 7 provides, amongst other things, that the Bill of Rights is the cornerstone
of our democracy and section 8 provides that the Bill of Rights is binding on both
natural and juristic persons — what is commonly referred to as ‘horizontal

application’.

89. But the DA does not allege the violation of any justiciable human right. What it

does instead, is state that:

“133. Section 7 of the Constitution requires the State to adopt measures that
promote the Constitution and the rights in the Bill of Rights. As the
Constitutional Court has held in Glenister, this means that the State must
adopt positive measures that ‘prevent and root out corruption and cognate

corrupt practices’.

134. Section 7 therefore demands that the provisions of the PSA sufficiently root
out corruption by removing any possibility for the influence of the ANC's
cadre deployment policy on appointments in the public administration.”*

90. There are three fundamental problems with the DA’s approach to its

constitutional challenge:

90.1.  Firstly, it is incorrect. | am advised that the Constitutional Court has
cautioned litigators bringing constitutional challenges to be specific in the
averments they make concerning the provisions violated. Without doing

s0, no proper constitutional challenge can be said to have been brought.

3 DAFA, p002-57, paras 133 and 134. YW
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01.

90.2. Secondly, the very provisions relied upon by the DA make clear that they

buttress (or lay the foundation) for justiciable rights. In other words, the

very provisions upon which the DA relies (sections 7 and 8) demand that

they assert other provisions. The DA fails to heed the command of those

provisions.

90.3. Third, it constrains the Court which is required to conduct a multilayered

inquiry when a constitutional challenge is brought including determining:

90.3.1.

90.3.2.

90.3.3.

90.3.4.

90.3.5.

the parameters of the right;

whether the law or conduct complained of interfere with such

right;

the internal qualifiers of the right;

whether the law or conduct complained of fall within the limits

of the internal qualifiers;

whether the limitation is justifiable.

What the DA does is place reliance on sections 195 and 197 of the Constitution,

but it cannot rely on these sections to make out a case against a voluntary

organisation against whom relief is sought. In any event, as | show below, the

CD Policy can be read in a manner consistent with these provisions.
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Constitutionally-compliant reading of the CD Policy

92.

93.

94.

| am advised that before any Court engages in an analysis on the extent to which
an impugned instrument violates a provision of the Constitution, it first enquires
whether that instrument may be read in a manner that is consistent with the

Constitution.

In the event that the CD Policy may be subjected to the DA’s constitutional
challenge, | submit that it ought to and can bei read in a manner that is consistent
with the Constitution. The CD Policy is consistent with the Constitution as it

contains provisions which, like the Constitution, are:

93.1. Transformational in intent. Section 1(b) of the Constitution states that
this nation is founded on the value of non-racialism and non-sexism and
section 9(2) permits measures designed to protect or advance persons

disadvantaged by unfair discrimination.

93.2. Aimed at realising the full potential of human beings as illustrated by

section 195(1)(h) of the Constitution.

93.3. Designed to facilitate accountability and transparency and openness as

set out in the founding provisions of the Constitution.

Like the Constitution, the objectives of the CD Policy and its provisions are

transformational. For example, Clause 4 of the CD Policy reads:

“Strategic deployment of ANC cadres played an important role in the ANC taking

control of the post-liberation state. The ANC's deployment committees on national

and regional levels played a crucial role in state transformation, contributing tg/
/1
/,.,,-'/ / /ij )
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95.

96.

97.

98.

99.

reasonable success in deracialising the public service. This also helped ensure

that bureaucratic_sabotage by reactionary forces intent on undermining the

democratic order would be minimised.”® (Emphasis added.)

The CD Policy is also driven by service-delivery. It provides, in relevant part:

“Our cadres deployed in whatever centre should take with them the qualities and

attributes that we hold dear as a Movement. This includes putting service to the

people, an ethic of work and selflessness, respect for the senior structures and

cadres of the Movement, responsiveness to the needs of the people and a

collective approach to matters.

In our deployment we should consciously strive to dispel the notion that we have
become a Movement and a leadership which is distanced from the people whom
we have served in our long struggle for liberation. We must be true to our tradition

of putting the interests of our people and our country first.”*® (Emphasis added.)

It is accordingly consistent with section 195 of the Constitution.

The CD Policy does not support or demand the appointment of persons who are
not qualified for positions. That would be counterproductive. It iterates the

importance of qualification, skill and expertise numerous times:

At the very beginning it states that:

‘In 1994 the ANC recommended the deployment of suitably qualified personnel

into structures of government at all levels . . .”*’ (Emphasis added.)

It also provides that:

35
36
37

DA FA, annexure “FA2", p002-60, clause 4.
DA FA, annexure “FA2", p002-68, clauses 36 and 37. ps
DA FA, annexure “FA2", p002-60, clause 2. (/,
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“Focus should not only be on academic or professional expertise but should also

take into account skills and expertise in doing constituency work and working with

the masses on the ground.” (Emphasis added.)

And,

“The deployment strategy will ensure that the Movement deploys its cadres in
accordance with their knowledge, skills, ability_and experience.”®® (Emphasis
added.)

100. The CD Policy itself provides that it should not be utilised for ill-gains:

“‘Some of the situations and practices to avoid would be . . . [a]llowing political
structures to constantly interfere in the running of government and seeking to

replace Executive structures of government”.®

101. In addition, in many respects, the CD Policy, contains qualifiers and checks and
balances that ensure that those objectives are realised in a balanced and

reasoned manner. | reiterate that the CD Policy is not a static document.

102. Most importantly, the CD Policy does not, and cannot, override legislative

requirements for the appointment of public servants.

CD Policy is not inconsistent with the Public Service Act

103. The CD Policy is merely an internal policy of a voluntary association. It need not
comply with the Public Service Act. Were the Policy to be abused in a manner
that results in the appointment of public servants in direct violation of the Public

Service Act, the provisions of the Act prevail. Any government conduct that is in

% DAFA, annexure “FA2”, p002-73, clause 53. e
3 DA FA, annexure “FA2" p002-70, clause 43.1. / [ ) /
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104.

105.

106.

107.

108.

violation of the Act may be set aside. There is no legal basis upon which the
honourable Court can order that an internal policy of a voluntary organisation is
invalid on the basis that it does not comply with a statute. The relief sought is
therefore misguided. | am advised that legal submissions in this regard will be

advanced in written argument.

For the sake of completeness, however, | address the crux of the DA’s challenge
to the CD Policy as it relates to the Public Service Act. The DA suggests that the
CD Policy is inconsistent with the Public Service Act for two reasons: (a) it usurps
the ability of Ministers to exercise executive function in terms of section 9; and
(b) it undermines the criteria for appointment set out in sections 10 and 11 of the

Public Service Act.4°

Both of these allegations are without basis.

Firstly, there is no provision in the CD Policy that usurps the abilities of Ministers
to exercise executive function. The DA does not point to any provision of the CD

Policy which does so. This is because there is none.

What the DA’s true gripe relates to some instances where it appears to the DA
that Minister’s executive authority was usurped. The DA ought to have brought
a case to review the appointments made in those cases instead of challenging

the CD Policy for something it does not do.

Secondly, there is nothing in the Public Service Act that denies Ministers the right

they have to consult with their colleagues in cabinet prior to making

40

DA FA, p002-56, paras 130.1 and 130.2.
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109.

appointments. Considering the views of others without fettering one’s own

discretion is not unlawful.

Finally, section 11(1) of the Public Service Act requires that appointments have
due regard to equality and the other democratic values and principles enshrined
in the Constitution. This is consistent with what the CD Policy aims to do: to
capacitate the public service with persons who would advance the

transformational project.

PUBLIC SERVICE ACT IS NOT UNCONSTITUTIONAL

110.

111.

The DA seeks an order declaring that Chapter IV of the Public Service Act is
unconstitutional as it does not insulate public sector appointments from the CD
Policy. First, | am advised that that is not a legal basis for a declarator of
constitutional invalidity. The DA is required to assert which provisions of the
Constitution are violated by the legislative provisions. Second, assuming that the
DA’s constitutional concern is about the independence of the public service, it
does not allege that the Public Service Act is unconstitutional because it does
not provide for an independent public service. It merely states that the Act is
unconstitutional because it does not protect against the ANC’s Cadre

Deployment Policy.

The DA seeks to rely on Glenister v President of the Republic of South Africa
and Others.*' | am advised that reliance on Glenister is misguided at the level of

fact and law. As | have shown, the conclusion that ‘cadre deployment is a corrupt

41
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112.

practice’ is not supported by any facts in the DA’s founding affidavit. On this
shaky basis, the DA makes a leap of logic by stating that the government is
constitutionally obliged to root out corruption by insulating public sector
appointments from the CD Policy. Then the next leap - that the constitutionally
mandated manner of doing this is through the Public Service Act. In doing so,
the DA does not even consider the recommendation by the State Capture
Commission for the establishment of a Standing Appointment and Oversight

Committee.

The difficulty that the DA faces is that is has brought an abstract challenge. It
further bases its challenge on speculation and irrelevant facts. | am advised that
the Constitutional Court has repeatedly held that constitutional challenges are
intended to solve live disputes and not abstract challenges. There is currently

no live dispute between the parties concerning the application of the CD Policy.

CONCLUSION

113.

In the circumstances, the DA has not made out a case for the relief it seeks. |
ask that this application be dismissed with costs, including those occasioned by

the employment of two counsel, one of whom is senior counsel.

SEQUENTIAL PARAGRAPH RESONSES TO MR STEENHUISEN’S AFFIDAVIT

114.

Ad paras 1to 5

114.1. Save to deny that the contents of Mr Steenhuisen’s affidavit are true and

correct, the contents of these paragraphs are noted. /

Ay
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115. Ad paras 6 and 7

115.1. The contents of these paragraphs are denied.

115.2. As | stated during my testimony before the State Capture Commission
there are occasions when persons are deployed who are not members

of the ANC.

‘So the minister will then say we have shortlisted a number of
people and in the short listing these are people who have been
shortlisted. Some of them may not even be ANC members, some
of them may well be ANC members and what is then looked at by
the deployment committee is to say we really need someone with

experience.

For instance, if it is a railway entity of railways and who has been
well-trained and well-prepared and all that, and having done that,
the deployment committee could well say well, in our view so and
so fits the bill. It could be an ANC person, it could be an [sic] non-
ANC person, completely unattached to the ANC, that we believe

that this person can do the work.”2 (Emphasis added.)

116. Ad paras 8 to 11

116.1. The contents of this paragraph are denied.

116.2. | reiterate that the DA has not demonstrated that the CD Policy itself has

incapacitated state institutions.

42
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117. Ad para 11.1to 12.7
117.1. The contents of these paragraphs are noted.

117.2. However, it is denied that the DA has made out a case for the relief it

seeks.
118. Ad para 13
118.1. The contents of this paragraph are denied.
118.2. The DA does not have Jocus standi to bring this application.
119. Ad paras 14 to 19
119.1. The contents of these paragraphs are noted.

119.2. ltis highlighted however, that the application is defective for failing to cite
the Minister responsible for the SoEs that have been impugned by the

DA.
119.3. The DA does not set out how the CD Policy undermines the rule of law.
120. Ad paras 20 and 21
120.1. The contents of these paragraphs are noted.

120.2. They demonstrate that this is an attempt by the DA to obtain the Court’s

support for its campaign. VeV AY & ';.:f
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121. Ad para 22

121.1. The contents of this paragraph are denied.

121.2. There is no factual basis for the assertion of favouritism.
122. Ad paras 23 and 24

122.1. For reasons set out elsewhere in this affidavit (paragraphs 54 to 60), the

contents of these paragraphs are denied.
123. Ad para 25
123.1. The contents of this paragraph are noted.
124. Ad paras 26 to 27
124.1. The contents of these paragraphs are denied.

124.2. |did not express a falsehood or mislead the Court and maintain that the
CD Policy envisages recommendations (through discussions and

consultations) and not appointments.
125. Ad paras 28 and 30
125.1. The contents of these paragraphs are noted.
126. Ad para 32
126.1. The contents of these paragraphs are denied.

_,/’/ / f
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127. Ad para 31
127.1. The contents of these paragraphs are noted.

127.2. The minutes were disclosed to the State Capture Commission in an effort

to aid it in its inquiry into state capture.
128. Ad para 32

128.1. The contents of this paragraph and any impropriety they attempt to

suggest is denied.

128.2. The letter by the ANC to the State Capture Commission explained that
the minutes for the period from December 2012 to December 2017
simply could not be found. The letter is attached as “MCR14". | can
confirm that | instructed officials to conduct a search for the minutes for
the period December 2013 to 2018 in order to place them before the
State Capture Commission. | confirm that the minutes could not be

located.
129. Ad para 33
129.1. The contents of this paragraph are denied.

129.2. The State Capture Commission’s findings appear in six parts. Its
findings demonstrate that state capture, not the CD Policy, has eroded

state institutions.
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129.3. The DA has not supplemented its affidavit.

130. Ad para 34 to 39

130.1. The contents of these paragraphs are admitted.

131. Ad para 40

131.1. While the CD Policy does not make use of the term recommendation, it

repeatedly calls on members to discuss deployment, for instance:

131.1.1. Clause 6.2.1 instructs CD Committees to discuss the

deployment of comrades.*®

131.1.2. Clause 15 reads:

“Our general approach should be that all strategic
deployments should as far as possible be subjected to
collective discussions by various structures of the

movement.”**

132. Ad paras 41 and 42

132.1. | persist with the contention that the CD Committee only makes

recommendations.

43
44

DA FA, annexure “FA2", p002-61, clause 6.2.1.
DA FA, annexure “FA2", p002-64, clause 15.
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132.2.

As Ms Hogan stated before the State Capture Commission, the
weaknesses lie in the abuse of the CD Policy where the CD Committee

is captured.

133. Ad paras 43 to 43.3

133.1.

133.2.

133.3.

| have had regard to the minutes of the CD Committee attached to the
DA's founding affidavit as “FA9”. The ANC has provided a response to

the minutes in its answering affidavit.4®

| note that the minutes attached are from 22 February 2019 and 17 May
2021 (both days inclusive). | was elected President of the Republic in
February 2018 and President of the ANC in December 2017. Because
the President is not a member of the CD Committee, | was not a member
of the CD Committee. | do not have any personal knowledge of the

contents of these minutes.

| cannot vouch for the authenticity of the minutes nor confirm that they
correctly reflect the decisions taken at the respective meetings. That
notwithstanding, the minutes do not constitute sufficient evidence that

appointments were on the instruction of the CD Committee.

134. Ad paras 45

134.1.

The contents of these paragraphs are denied.

45

ANC AA, p004-40, para 106 and p004-58, para 168. Q"
:
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134.2. | have already stated that it is not only members of the ANC who are

recommended.
135. Ad paras 46 to 48
135.1. The contents of these paragraphs are denied.

135.2. Even the most innocuous and well-intentioned policies can be abused
for nefarious purposes. Despite its transformational intent and

constitutionally compliant framework, the CD Policy was abused.

135.3. It should however be noted that for most of the instances cited in the
Commission Report, state capture took place outside of the CD Policy

regime.
136. Ad paras 49 to 58
136.1. The contents of these paragraphs are denied.

136.2. Mr Gama was not a subject of the CD Policy. This evidence is

accordingly irrelevant to this issue before this Court.
137. Ad paras 59 to 63
137.1. The contents of these paragraphs are noted.
137.2. Mr Mantashe was not cited as a party to these proceedings.

138. Ad paras 64 to 69 /|

Page 48 of 56 {



138.1. The contents of these paragraphs are denied.

138.2. | stated that the CD Policy cannot be faulted in principle but there are

weaknesses in its implementation:

139. Ad para 70

“Cadre deployment cannot be faltered in principle. It is a common feature
of democratic practise around the world and | think it properly describe

[sic] and is not diluted to various other intents and forms.

It is a useful process used by governing parties around the world to make
sure that the mandate that they had been given by the populous is carried
out but we could concede that there are weaknesses in this practical
implementation that make the case for greater clarity both within the

political parties and the state.”®

139.1. When read in full, it is clear that this was a proposition put forward by Mr

Pretorius based on Ms Brown’s testimony to which there is no audible

reply from me.

‘ADV PRETORIUS SC: In fairness to those who have given the evidence
and in fairness to yourself, Mr President. | need to put to you certain
passages from the evidence that have told the Chair of the hard
interpretation of deployment. In other words, that it goes much further

than recommendation.

And then | would like to put to you, certainly of your own statement, which
quite frankly highlights the problems that you face or have faced and do
face. The evidence of Lynne Brown in relation to SOE boards, more than

one, was to the following effect:

46 Transcript of 28 April 2021, pp 27 to 28, lines 19 to 3.
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‘It must be borne in mind that all appointments to the boards of
state-owned entities must also be approved by the African National
Congress Deployment Committee where after it gets approved by
Cabinet...”

That was her clear and unequivocal evidence. Do you have any

comment?

PRESIDENT RAMAPHOSA: [No audible reply]™”

have repeatedly stated that the CD Committee makes
recommendations. Below is an extract of an interaction between Mr

Pretorius and | that is similar to that set out above:

ADVOCATE PRETORIUS SC: . ... On the one hand there has
been evidence that the policy goes far beyond mere
recommendation and in fact is a policy implemented on the
instruction and mandate of the deployment committee. That is one
view and there is certain evidence in regard to that. Whether that is
20 exceptional or the rule, maybe we can deal with in due course

when we come to detail.

The other view, which is reflected in your statement and other
statements, Mr President, is that the deployment committee goes
no further than make recommendations and abides by the formal
selection processes that take place for example in the public

service.

Those are the two extreme views and whether either is correct or
not, Chair will have to consider and decide. Or it may be that neither
is correct as a general rule and that there is quite a large grey area

between. What would your comment be?

PRESIDENT RAMAPHOSA: The deployment committee, as | said

in my statement-in-chief, should really be seen as committee that

47

Transcript of 28 April 2021, p112, lines 7 to 25. -_,‘f;.
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recommends, the recommendation 10 committee and having been
the Chair of the deployment committee as Deputy President, the
process that really gets underway is as follows, and maybe | am

simplifying it."#8

140. Ad paras 71 and 72

140.1. | maintain that anything that goes beyond recommendation is not

compliant with the CD Policy.

141. Ad paras 73 to 78

141.1. On the basis of speculation, the DA attributes the appointment of Mr
Gama to the CD Policy. To the contrary, as the affidavit of Mr Mashatile
for the ANC makes plain, Mr Gama’s appointment was not
recommended or approved in terms of the CD Policy or by the

Deployment Committee.

142. Ad paras 79 to 84

142.1. As with Mr Gama, the DA speculates that the CD Policy is to blame for
the appointments of Messrs Molefe and Singh to the Eskom Board. Mr
Mashatile corrects the misperception that Mr Singh’s candidature served

before the Deployment Committee. It did not.

142.2. Mr Molefe was recommended by the Board of Eskom. He had the

requisite skills, qualifications and experience.

43

Transcript of 28 April 2021, p40 line 16 to p41 line 13. A\ /
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143. Ad paras 85 to 87

143.1. | note that the DA takes issue with the appointment of Mr Montana but
does not suggest that the CD Policy or the CD Committee had anything

to do with Mr Montana’s appointment.

144. Ad paras 88 to 92

144.1. Again, the DA does not provide any evidence that Mr Moyane's

appointment was the result of the CD Policy or the CD Committee.

144.2. Mr Mashatile has confirmed that the CD Committee did not recommend

Mr Moyane for the position of Commissioner of SARS.

145. Ad para 93

145.1. The contents of this paragraph are denied.

145.2. The State Capture Commission did not make mention of the CD Policy
or CD Committee when narrating the history of Ms Myeni or Mr

Motsoeneng’s appointments.

146. Ad para 94

146.1. The contents of this paragraph are denied.

146.2. The DA has not presented any facts in support of its contention.
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146.3. All those issues herein are attributable to state capture, not the CD

Policy.
147. Ad para 95 to 103

147.1. With regards to judicial appointments, it should be noted that all political
parties will have a preference. Political parties have a seat at the JSC —
in terms of the Constitution. The involvement of political parties in the
judicial appointment process is expressly mandated by the Constitution.
Ultimately it is up to the JSC to conduct the selection process and

recommend appointments to the judiciary.
148. Ad para 104 to 104 .4
148.1. The contents of these paragraphs are noted.
148.2. The DA has not demonstrated that it is entitled to the relief it seeks.
149. Ad para 105 to 111

149.1. For reasons set out at paragraphs 86 to 91 above, the contents of these

paragraphs are denied.
150. Ad paras 112 to 114

150.1. Forreasons set out at paragraphs 92 to 102 above, the contents of these

paragraphs are denied.

Ly
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150.2. The CD Policy is consistent with sections 195 and 197 of the

Constitution.
151. Ad para 115

151.1. | have demonstrated in paragraphs 52 above that steps have already

been taken to ensure transparency in the appointment processes.
152. Ad paras 116 to 120
152.1. The contents of these paragraphs are denied.

152.2. | have explained in the affidavit before the State Capture Commission
which is attached as “MCR10” and in paragraphs 65 to 73 that the CD
Policy attempts to strike a balance between meeting the will of the
electorate and effective public service. There is nothing inherently

problematic with this approach.

152.3. | note the reference to Constitutional Principle 30. The Constitutional
Principles guided the Constitutional Assembly in its drafting of the final

Constitution. The Constitutional Principles are not justiciable.
153. Ad paras 121 to 124

153.1. For reasons set out at paragraph 65.5 above, the contents of these

paragraphs are denied.

L
/
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154. Ad paras 125 to 128

154.1. To the extent that these paragraphs correctly quote or paraphrase the

Public Service Act, their contents are admitted.

155. Ad paras 129 to 131

155.1. The contents of these paragraphs are denied.

155.2. In any event, the CD Policy is consistent with the Public Service Act.

156. Ad paras 132 to 135

156.1. For reasons already set out at paragraphs 86 to 74 herein, the contents

of these paragraphs are denied.

157. Ad paras 136

157.1. The contents of these paragraphs are denied.

WHEREFORE, | pray that the application be dismissed with costs including the costs

occasioned by the employment of two counsel, one of whom is senior counsel.

DEPONENT

o S
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The Deponent has acknowledged that the deponent knows and understands the contents of this

affidavit, which was signed and sworn to before me at_J€/#777~ 63 /34 4& onthisthe < 5

day of ST 2222t | the regulations contained in Government Notice

No.R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19 August 1977,

as amended, having been complied with.
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Office of the State Attorney

Private Bag X 91 Ground Floor, Salu Building
PRETORIA 316 Thabo Sehume (Andries) Street
0001 Cnr. Thabo Sehume (Andries) and

Francis Baard (Schoeman) Streets
Tel: (Switchboard): (012) 309 1500

(Direct Line):  {012) 308 1579

(Secretary):_ (012) 309 1658

Fax/Faks: (012) 309 1649/50

14 July 2022
Enquires: M.M MAHLOKO My ref: 2254/2022/256
Email: MeMahloko@®ijustice.goy.za Your Ref: R NYAMA/MD/HMO001045

MINDE SCHAPIRO & SMITH INC

Dear E. Jonker

DEMOCRATIC ALLIANCE// THE GOVERNMENT OF THE REPUBLIC AND OTHERS

1. The above matter refers

2. Kindly note that we act on behalf of the Fourth, Fifth and Sixth Respondents (our
clients) in the above matter.

3. Itis common cause that our clients served their notices of opposition on the 23™
of June 2022 and had until Friday the 15" of July 2022 to file our answering
affidavits,

4. Unfortunately due to our office’s lengthy procurement processes, we were only
able to finalize the appointment of Counsels on Thursday the 14" of July 2022.

5. Itis as a result of the above that we hereby request indulgencs to file our clients’
opposing papers by end of business on Friday the 26" of July 2022.

6. Hope the above is in order.
7.




Kind regards.

M.M MAHLOKO (ASSISTANT STATE ATTORNEY) [signed]
081 787 6363

FOR: STATE ATTORNEY (PRETORIA)

o772

Access to Justice for All Always quote my reference number
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ORDER
[191] In the premises, the following order is made:
1. The application is dismissed.

2. ltis declared that the remedial action in the Public Protector's
Report, No 8 of 2016/17 dated 14 October 2016 and entitled
“State of Capture” (the Report), is binding.

3. The President is directed to appoint a commission of inquiry
within 30 days, headed by a Judge solely selected by the Chief
- -Justice who shall provide one name to the President.

4. The President shall take all steps, do all things and sign all

a e llaar Taiy ial e w it E-a I

action. Without limiting the generailty of the aforegoing, the
President shall ensure that ~

4.1 the Judge who is to head the commission of inquiry is
given the power to appoint histher own staff and to
investigate all the issues using the record of the Public
Protector's inveetigation and the State of Capturs Report,
No 6 of 2016/17 as a starting point;

42 the commission of inquiry is to be given powers of
evidence collection that are no less than that of the Public
Protector,;

4.3 the commission of inquiry Is to compiete its task and
present its report with findings and recommendations to
the President- within 180 days. The President shall
submit a copy with an indication of his/her intentions

/277
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4.4

69

regarding the implementation to Parliament within 14
days of releasing the Report;

the commission of inquiry is adequately resourced by the
National Treasury.

The Public Protector shall deliver a copy of this order to the
President and-to the Chief Justice within five days of the grant

of this order.

The costs of this application are to be paid by the President, in
his personal capacity, on the scale as between attorney and
client, including the costs consequent upon the employmenit of
two counsel. The costs are to include the costs of the second
respondent’s conditional counter-application.




IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Before the Hor:gurabla Justice DS Fourle

On this the 22 day of Februafy 2022~ W‘"“ '
""'"""""'""'mm
( Via Microsoft Teams [' Frtvate Hag MO, Pryurts 0041
v \\ .| 9842/2022
] J 202 02- 28
in the matter batween: I G0-reaTate
REG.:51 N OF THE MMM YL T 07 80
CHAIRPERSON OF THE JUDICIAL COMMIBBIRREL o, — 1™~ oA | o olcant
OF INQUIRY INTO ALLEGATIONS OF STATE
™ CAPTURE, CORRUPTION AND FRAUD IN THE

PUBLIC SECTOR INCLUDING ORGANS OF
STATE
and
PRESIDENT OF THE REPUBLIC OF SOUTH First Respondent
AFRICA
PUBLIC PROTECTOR Second Respondent
ECONOMIC FREEDOM FIGHTERS Third Respondent
UNITED DEMOCRATIC MOVEMENT Fourth Respandent
CONGRESS OF THE PEOPLE Fifth Respondent

& DEMOCRATIC ALLIANCE Sixth Respondent
VYTJIE MENTOR Seventh Respondent
COUNCIL FOR THE ADVANCEMENT OF THE Elght Respondent
SOUTH AFRICAN CONSTITUTION

FIRST RESPONDENT'S COUNTER-APPLICATION P
-BEAET ORDER

Having read the papers, heard counsel and considered the matter, it is ordered that:

89474
s
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1. Paragraph 1 of the order dated 28 December 2021 in the counter-application
under case number §4071/2021, is varied by substituting it the order In
paragraph 2 below.

2. The time for performance by the President, set by paragraph 4.3 of this Court's
order of 13 Dacember 2017 - in President of South Africa v The Office of the

Public Protector 2018 {2) SA 100 (GP) - is extended to four (4) months after

receipt of the complete Report from tha applicant.

3. There is no order as 10 COStS.

.
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BY ORDER OF THE COURT

RE!STH
AR
ar THTJ‘?;;.H ety Cyer 3
BALTEN R Dl 80
PRET g 41 ’

V”—J_)

-~

REGISTRAR

Prepared by: RN Sekgobela
For First Respondent

Office of the State Attorney
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PROCLAMATIONS * P ROKLAMASIES

PROCLAMATION NO. 3 OF 2018
by the
President of the Republic of South Africa

JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO ALLEGA“ONB OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS
OF STATE
In terms of section 84(2Xf) of the Constitution of the Republic of South Africa of
1686, | hereby appoint a Commission of Inquiry to investigate allegations of state
capture, corruption and fraud In the Public Sector inciuding organs of state with the
terms of reference In the Schedule attached hersto and appoint Honourable Mr

Justice Raymond Mnyamezeli Miunglsi Zondo, Deputy Chlef Justice of the Republic
of South Africa, as its Chairperson.

Given under my Hand and the Seal of the Repubiic of South Africa st Préleric
on this the D3¢ day of anmml Two Thousand and Eighteen.

Preside
By Order of the President-in-Cabinet:

A

Minister of the Cabinet

o7
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SCHEDULE
TERMS OF REFERENCE
OF THE
JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO THE ALLEGATIONS

OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR
INCLUDING ORGANS OF STATE

A Judicial Commission of Inquiry (‘the Commission”) is hereby appointed in terms of
Section 84(2)(f) of the Constitution of the Republic of South Africa, 1096. The
Commission is appointed to Investigate matters of public and national Interest

1. The Commission shall Inquire Into, make findings, report on and make
recommendations concerning the following, guided by the Public Protector's
state of capture report, the Constitution, relevant legisiation, poiicies, and
guidelines, as well as the order of the North Gauteng High Court of 14

December 2017 under case number 91139/2016: -

1.1, whether, and to what extent and by whom attempts were made
through any form of inducement or for any gain of whatsoever
nature to Influence members of the National Executive (including
Deputy Ministers), office bearers and/or functionarias employed by
or office bearers of any state Institution.or orgen of state or directors

of the boards of SOE’s. In particular,
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1.2,

1.3.

1.4.

the commission must investigate the veracity of allegations that
former Deputy Minister of Finance, Mr Mcebisi Jonas and Ms

. Mentor were offered Cabinet positions by the Gupta family;

whether the President had any role in the alleged offers of Cabinet
positions to Mr Mcebisl Jonas and Ms Mentor by the Gupta family

as alleged;

whether the appointment of any member of the National Executive,
functionary and /or office bearer was disclosed to the Gupta famlly or
any other unauthorised person before such appointments were

formally made andfor announced, and If 80,

whether the President or any member of the National Executive |s

responslble for such conduct:

whether the President or any member of the present or pravious
members of his National Executive (Including Deputy Ministers) or
public official or employee of any state owned entities (SOEs)
breached or violated the Constitution or any relevant ethical code or
legisiation by facilitating the unlawful awarding of tenders by SOE’s
or any organ of state to benefit the Gupta family or any other familly,
individual or corporate entity doing business with government or

any organ of state;
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1.5.

1.6.

1.7.

1.8.

1.8.

the nature and extent of corruption, if any, In the awarding of
contracts, tenders to companies, business entities or organizations
by public entities listed under Schedule 2 of the Public Finance
Management Act No. 1 of 1999 as amended.

whether there were any irreguiarities, undue enrichment, corruption
and undue Infiuence in. the awarding of contracts, mining licenses,
government advertising in the New Age Newspaper and any other
governmental services in the business dealings of the Gupta family

with government departments and SOE's;

whether any member of the National Executive and Including
Deputy Ministers, unlawfully or corruptly or improperly intervened in
the matter of the closing of banking facillies for Gupta owned

companies;

whether any advisers In the Ministry of Finance were sppointed
without proper procedures. In particular, and as alleged In the
compiaint to the Public Protector, whether two senlor advisers who
were appointed by Minister Des Van Rooyen to the National
Treasury were so appointed without following proper procedures;

the nature and extent of corruption, If any, in the awarding of
contracts and tenders to companies, business entitles or
organizations by Government Departments, agencles and entities. In

No. 41403 7
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particular, whether any member of the National Executive (including
the President), public official, functionary of any organ of state
influenced the awarding of tenders to benefit themseives, thelr
familles or entities in which they héid a personal interest;

2,  These Terms of Reference may be added to, varied or amended from time to

tirme.

3. Al organs of State will be required to cooperate fully with the Commission.

4. The Commissions Act, 1847 (Act. No. 8 of 1947) shall apply to the

Commission, subject to such amendments and exemptions as may be

specified by proclamation from time to time.

5. The Commission shall submit its report and recommeéndations to the
President within 180 days of the commencement of the Commisslon.

8. Regulations shall be made, after consultations with the presiding judge, In
terms of the Commissions 'Act._ 1947 and shall apply to the Commission in
order to enable the Commission to conduct its work meaningfully and
effectively and to facliitate the gathering of evidence by conferring on the
Commission powers as necessary, including the power to enter and search
premises, secure the attendance of witnesses and compel the production of

documents.

7. The Commission shall where appropriate, refer any matter for prosecution,
further investigation or the convening of a separate enquiry to the appropriate

This gl i vilatle en Solis i gpriciiine.comm.
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law enforcement agency, government department or regulator regarding the

conduct of a certain person/s.

Regulations contemplated above shall also make provision for the resourcing
and employment of staff of the Commission.
PROKLAMASIE NO. 3 VAN 2018
deur dle

President van dle Republiek van Suld-Afrika

GEREGTERLIKE KOMMISSIE VAN ONDERSOEK TEN EINDE ONDERSOEK NA
BEWERINGS VAN STAATSKAPING, KORRUPSIE EN BEDROG INDIE
OPENBARE SEKTOR MET INBEGRIP VAN STAATSORGANE, IN TE STEL

1. Ingevolve artikel 84(2)f) van die Grondwet van dle Republiek van Suid-
Afrika, 1996 stel ek hierby 'n Kommissle van Ondersoek aan ten einde
ondersoek in te stel na bewerings van staatskaping, korrupsle en bedrog in
die Openb.are Sektor, met Inbegrip van staatsorgane, met die opdrag in die
Bylae en stel ek hierby die Agbare Regter Raymon Mnyamezeli Miungisi

Zondo as Vooreltter, aan.

Gegee onder my Hand en dle Sed! van die Republiek van Suld-Afrika te Pretoria op

hierdle 23ste dag van Januare 2018.

President
By Las van dle President-in-Kabinet:

Minister van die Kabinet

Tl aet iy iac avallaie Trag il it Wiy ausvoning.co2
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BYLAE
OPDRAG VAN DIE
GEREGTERLIKE KOMMISSIE VAN ONDERSOEK TEN EINDE ONDERSOEK NA
BEWERINGS VAN STAATSKAPING, KORRUPSIE EN BEDROG IN DIE
OPENBARE SEKTOR, MET INBGERIP VAN STAATSORGANE, IN TE STEL

‘n Geregteriike Kommissle van Ondersoek ("die Kommissie®) word hierby ingevoige
artikel 84(2)Xf) van die Grondwet van die Republiek van Suid-Afrika, 1996, aangestel.
Die Kommissie word eangestel ten einde aangeleenthede van openbare en
nasionale belang met betrekking tot bewerings van staetskaplng, korrupsie en

bedrog, te ondersoek.

1. Dle Kommissie moet ondersoek Instel na, bevindings maak, verslag doen

.oor en aanbevelings maak met betrekking tot die voigende, met inagheminq.

van dle Openbare Besl;qrmer se verslag oor staatskaping, dle Grondwet,
toepaslike wetgewing, beleid en riglyne, sowel as die bevel van die Noord-
Gauteng Hoé Hof van 14 Desember 2017 onder Saak Nr. 91130/2016: -

1.1  of, en die mate waartoe en deur wie, pogings aangewand was deur
enige vorm van aansporing of vir enﬁge voordeel van watter aard ookal,
om lede van die Nasionale Ultvoerende Gesag (met Inbegrip van
Adjunk-ministers), ampsdraers en/of funkslonarisse wat In dlens Is, of
enige ampsdraers van enige staatsentiteit of staatsorgaan of direkteure
van die rade van Staatsbeheerde Ondememings, te beinvioed. Die

GRS T plau uslab fies onilie iwhie:gipwoiil .o
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1.2

13

14

Kommissie moet in besonder dle geloofwaardigheid van bewerings
ondersoek dat voormalige Adjunk-minister van Finansies, mnr Mceblsi

Jonas, en me Mentor Kabinetsposisies deur dle Gupta-familie

aangebled was;

of dle President enige rol gespesl het In die bewserde aanbod van
Kabinetsposisies aan mnr Mceblsi Jonas en me Mentor deur die

Gupta-famille, soos beweer:

of die aanstelling van enige lid van die Nasionale U_Itvoerende Gesag,
funksionaris en/of ampsdraer aan die Gupta-famitle of aan enige ander
ongemagtigde persoon geopenbeaar Is voordat sodanige aansteliings
formesl gemaak of bekendgemaak is, en indien wel,

of die President of enige ander lid van dle Nasionale Uitvoerende

Gesag vir sodanige gedrag verantwoordellk Is;

of die President of enige lid van die huidige or voormalige lede van sy
Nasionale Ultvoerende Gesag (met inbegrip van Adjunk:-ministers) of
enige openbare beampte of werknemer van enige Staatsbeheerde
Ondememings die Grondwst of enige toepéslike gedragskode of
wetgewing ooriree of geskend het deur die onwettige toekenning van
tenders deur Staatsbeheerde Ondememings of enige staatsorgaan te
faslliteer, tot voordeel van dle Gupta-famille of enige arder famille,

+ Thip gazetia ls ajeoiadellarils frbadinleia: ot ik gihibnline do
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1.6

1.6

1.7

1.8

individu of korporatiewe entiteit wat besigheld met die regering of enige

staatsorgaan, doen;

die aard en omvang van korrupsie, indien enige, In die toekenning van
kontrakte, en tenders aan maatskappye, besigheldsentiteite of
organisasies deur openbare entiteite wat kragtens Bylae 2 van die Wet
op Openbare Finansiéle Bestuur, 1999 (Wet No. 1 van 1099), soos

gewysig, gelys is.

of daar enige onreéimatigheds, onbehooriike verryking, korrupsie of
onbehooriike belnvioeding was by die toekenning van kontrakte,
mynilaensies, regeringsadvertering in die New Age koerant en enige
ander _regerlngsdilenste in die besigheidshandelinge van die Gupta-
famille met Staatadepartémente en Staatsbéheer&e Ondémemlngs;

of enige Iid van die Naslonale Ulivoerende Gesag, met inbegrip van
Adjunk-ministers, onwettiglik of op 'n korrupte of onbehoorike wyse In
die sluiting van die bankgeriewe vir Gupta maatskappys, ingegryp het;

of enige adviseurs In dle Ministerie van Finansies sonder die nakoming

van behoorlike prosedures aangestel is, en in besonder of, en soos

beweer In die klagte aan dis Openbare Beskermer, twee senlor.

adviseurs wat deur Minister Des van Rooyen .by die Nasionale

Te'souri.e.aangastel ls, akius sonder die nakoming van behooriike

prosedures aangeatel ls;

Py

i
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1.9 die aard en omvang van korrupsie, indien enige, by die toekenning van
konfrakte en tenders aan maatskappye, besigheidsentiteite of
organisasies deur Staatsdepartemente, agentskappe en entiteite, en
in besonder of enige lid van die Nasionale Uitvoerende Gesag (met
inbegrip van die President), openbare beampte, funkslonaris of enige
staatsorgaan die toekenning van tenders beinvioed het ten einde
hulself, hulle families of entitelte waarby hulle 'n persoonlike belang

gehad het, te bavoordeel;

Hierdie Opdrag kan, van tyd tot tyd, aangevul, verander of géWysig word,

Alle Staatsorgane moet ten volle met die Kommissie saamwerk.

Die Kommisslewet, 1947 (Wet No. 8 van 1847) Is op dle Kommissie van
toepassing, behoudens aodanlge wysigings en vrystellings as wat, van tyd tot
tyd, deur proklamasie gespesliiseer mag word.

Die Kommissie moet sy verslag en aanbevelings binne 180 dae vanaf die

aanvang die Kommissie, aan die President voorl8.

Regulasies moet, na oorleg met die voorsittende regter, ingevoige die
Kommissiewet, 1947 gemaak word, wat op die Kommissle van toepassing is,
ten einde die Kommissie in staat te stel om sy werk behoorllk en effektief te
kan doen en om die insamel van getuienis te vergemakiik deur om op die

Kommissie die bevoegdhede op te 1& as wat nodig mag wees, met inbegrip

Thiskgazeite jo:aleci evellatip:frpe Ohlini.at iuiny.jpyaiiing:co.de

F7
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van die bevosgdheid om persele te betree en deursoek, die bywoning van

getules te verseker en die vooriegging van dokumente te vereis.

Die Kommissle moet, waar toepaslik, enige aangeleentheld vir vervolging,
verdere ondersoek of vir die byeenroeping van 'n afsonderlike ondersoek,
verwys, na die toepaslike wetstoepassingsagenskap, Stastsdepartement of
reguleerder met betrekking tot die gedrag van 'n sekere persoon of persone.

Bogem_alde regulasies moet ook vir hulpmiddele en die ind!ansnemlng van

personesl van die Kommissie voorsiening maak.

P77
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WarnING!!!

The Government Printing Works would like to warn members of the public
-against an organised syndicate(s) scamming unsuspecting members of the
public and claiming to act on behalf of the Government Printing Works.

One of the ways in which the syndicate operates is by requesting quotations for

various goods and services on a—quetation—form—with—the—logo of the
Government Printing Works. Once the officlal order Is placed the syndicate

requesting upfront payment before delivery will take place. Once the upfront
payment s done the syndicate do not deliver the goods and service provider
then expect payment from Government Printing Works

Government Printing Works condemns such lllegal activities and encourages
service providers to confirm the legitimacy of purchase orders with GPW SCM,
prior to processing and delivery of goods,

To confirm the legltimacy of purchase orders, please contact:
Renny Chetty (012) 748-6375 (Renny.Chetty @ gpw.gov.za),
Anna-Marie du Tolt (012) 748-6292 (Anna-Marle.DuToit@gpw.gov.za) and
Siraj Rizvl (012) 748-6380 (Siral.Rizv| @ gpw.gov.za)

Ve’ Dazéitli éib aviniabie-fraeroniing. At ekt




18 No. 41408 GOVERNMENT GAZETTE, 26 JANUARY 2016

P

- - |

Printed by and obtalnable from the Government Printer, Bosman Strest, Private Bag X85, Pretorla, 0001
Contact Centre Tel: 012-748 8200. eMall: Info.egazette @ gpw.gov.za
Publications: Tel: (012) 748 €063, 748 6061, 748 6065
/]

. Thigigaietie ' ainb ydilive. e oriine: 2 war gl




WA S ML OF MOLY Oue "ajey
TP M ® P g e pon)deaae Y p.___r_..r...._ UYL

T IERT ._m:.._ G QORI Y M A} 10 Uoda ayl .H,_ .z:.:

1 bisiang Alejuawer)iey
PUR JNY 243 J0 @)oY ay) pue
9IUBPIA] s esoydewey Juapisaly
Paysiiqejsy aunydey a1e1g 7 "JoA

IN1ed yoday

9.4 )ie) ajels
O yiA 1y jo UoISSIWuIo)
Teniuny

nt

o
=
=
=
=
v
A
=
E
=
(e
“m
=
(-

L SN




167

Committee lisalf. This llustrates a situation where the ministar makes a
recommendation b the Committee, who has the final say it approving or rejecting a
cancidata. If the process & marely one of recommendation, Ministers would not nead
b return three times or more © get a st recommendad.

418, This Is also clear h the Deployment Committee records (2017 onwards), which were
carefully reviewed Commission. The folowing trends were observed i tha minutes:3s

418.1. While the language & consislent in part with the Committee making
recommendations, In other part the language i peremptory.

418.2. The Ministers meke recommendations o the Deployment Committee and seek
permission © appoinl thelr chosen candidates, which the Committee
“approves” or sends back for “refinement”.

418.3. Ministers have baen taken © task by the Depioyment Commitiee for presenting
thelr choices &s final and hevocable,amsanthgnumsticapinetm
were not approved by the Committee.

418.4. The Committee insisis that even before posts ere advertised that the
Deployment Committee should ba notified.

419, It therefore appears that the Committae does not always merely make
-recommendations but in fact often Instructs appointing authorities on who b appoint.

420. This analysls was put i President Remaphosa. He Insisted that cadre deployment &
‘gafe” a5 the Committee has no formal power © appoint, and appointments are stifl

¥ Transeript of Day 427, 14—,




172

432 Hs own analyses, as well as those of the party, detalled abdve, ciearly show that the
cadre deployment process can be abused b faciitate corruption and possibly Stats
Caplure,

433, Whie President Raraphosa has admitted that deployment has. on occasion, falled
ememdeployeesa‘eﬂtfapwmse'.reddmtd'acﬁyengaggmﬂiequesﬂon
of whether, in fact, the depiayment process faciltaled State Capture. The fact remaks
that the Commission-has heard substantial evidence indicating that multiple
appointments were.made b key positions in order b faclitate State Captwe. These
appointments were ail made by the National Exscutive, who {except for the President
i some cases) were, & members of the ANC, mmmmmdéﬁoym.pouy.

434. President Ramephosa was asked about the appointments of specific individuats who

— v been Wmplcated Tt caruption end Siala Gapire af e Convriasion, snd whather
these Individuais were ‘deployed’. He responded:

murnmumm cndrpmm, that sonie of those
deﬂowahmdmhamnmhammwwwmm:s
mmummmmmmumummmmmmwn

things diffsrently.=s?+
435, This staternent implies that certain deployments under the previous regime were done

I a weay which enabled the appointments of comupt individuals.

436. He went on 1o say that the Deployment Committee “would not have dealt with a whole
udmwmmnmmmwmmmm.mmmmmmm

3 Transcript of Day 384, 100. /,'_..'m
¥5 Transcript of Day 384, 100. /
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618. The ANC's deployment policy fiseif identifies that the process can be abused. k notes
thet “the potential for NEC members 1o have poiitical or other interests in the deployment
of perticular cadres i particular positions cannot be ruled out”,* President Ramaphosa
agreed that this section of the depioyment policy, which detafls a number of ongoing
problems concerning cadre deployment, i correct:

“The ANC's range of national and regional depioyment commiltees ebbed and
fowesd over time as the movement bated intra orgenisation positioning,
optimisation of stale governance, factionalism, careerism and opporiuniam,
desperation. for employment and the orgenisational diemmas of having b act
against comupt comrades."554

619. The danger of poliical influence in appointments 5 perhaps best articudated in the
ANC's Eye o a Needle' document from 2001

“Becsuse leadarship h siructures of the ANC affords Opportunities b assume
positions d authority’ In government, some individuals then compete for ANC
isadership positions h order 10 get into governivient. Many such Members- view
positons In govesnment as & source df material riches for themssivea. Thus
resources, prestige and authorlty of gavemment positions become the ciiving force
in competiion for leadership positions I the ANC.

Gavemment positions aiso g hand-in-hand with the passibiity o Issue cantracts b’
commarcial companies. Some of thess campanies identify ANC members that they
cen pramate h ANC structires and into govemment, so that they can get contracts
by hook or by croak. :

Positiona h govemiment also mean the: possiblity o appoint Individuals i all kinds
o cepacities. As such, some members make promises b friends, that once sistted
and snsconcad n govemment, they would retum the favowr. Cliques and factions
then emerge within the movement, around personal loyalties driven by comupt
intentions. Members becomne voling fodder b serve individuais' self-interest."555

5= BAB1-MCR-ANC-130 pera 48
554 Transcript of Day 384, 68-71.
BBB2-MCR-ANC-ADDITIONAL-378
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it for purpose.” The poiicy aiso &lms to ensure that “Mtfor purpose” Individuals with the
proper exparience end expertise are appolnied info the civil service.

627. It may be that many poltically motivated appoiniments h fact occurred: independently
of the Deployment Committee. The parly has indeed made much of Is struggles with
factions and divisions.

628. Lastly, the ANC has ecknowiedgad thet It hes been, for an extendad period of time,
beset by problems inciding patronage, factionallsm end corruption. The ablity
position individuals b strategic posttions h the state Is a substantially powerfut one. it
would be naive o think that these systemic problems woud nof spill over Into the

eppointment of pllant Individuals b powerul positions in state antities, The éssantiel
deinger remains that eppolritrient processes' which afe condiictisd biehind closed! doors
-and oiftside of the Constitrionally and legally stipilatad piocesses: are open 1o shuser -

"ff extamal bodies, a perty structure’ o otharwise, contrd @ poltician, then they can
contmlq:pohtmnhwlﬂinﬁpoltldwsmﬂndly Tha essantial machenism of
siafé capture’, m-m:mwmemmm
m:nmmmmmmwmmm
fora, thus comes Inio viaw. Rsuroesﬂnlnbyﬂ'llmdﬂhmmmdm
the siate e used h part, 0 purchasa, by petronage, the mess polltical support {
necessary b win elactions and retsin power."62

%1 Transcript of Day 384, 94-97.
552 Brunefte, R. (2020} Positien Paper an Appointment and Removal i the Pubic Service and
Municipalities. Position Papers on Stale Reform. Public Alfars Research institute.

|
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654,

656.

657.

253

“(4) ¥ the post of municipal manager becomes vacant, the municipal councll must-
{(a) adverlse the post nationally b attract a pool of candidates nationwide; and

{b) select from the pool of candidates a suitable parson who complies with the
prescribed requirements for appoiniment to the post.
{(5) The municipal council must re-advertise the post F thers B no suitable

canddate who compiies with the prascribed raquiramenis.®
Section 56 of tha MSA deals with the appointment of managers directly accountable
municipal managers. It conteins provisions that replicate those oullined above in
relation o the appointment of municipal managers.

The findings made above n relation o the PSA are equally applicable to the provisions
o the MSA. In short, a recommendation by the Deployment Commitiea would fall
outside the scope of legitimate selection criteria (unless expressly prescrbed as a

recquirament).

Tuming I'Irially b tha provisions of the LRA, section 186(2) defines an “unfair labour
practice” as Inciuding: '

“(a) unfair conduct by the amployer relating b the promotion, damotion, probation
{(excluding disputes about dismissals for a reason relating 1o probation) or training
of an amployes or relating o the provision of benefits b an employee”.
¥ a government officlal were > maka an eppointment reguiated by the PSA or MSA
based on the recommendation of the ANC Deployment Committee, which would be an
impermissibla conslderation, and pass over an intemal candidate for promotion on this
basis, this would be actionable as an unfair labour practice.

What i salkd above makes I clear that within the current constitutional end statutory
framework & 5 unlawful and unconstitutionat for & President of this country and any
Mnister, Deputy Minlster ar Director-Generel or other government official, Inciuding



54

ﬂmhwuﬁﬁs.bﬂehmemdaﬂdmdﬂu.mcpepbym
Committee or any deployment committee or any similar committee of any other politica
party in deciding who shoukd ba appointed 1o a position tn the public service or In organs
of state or parasiatals

President Ramaphosa's evidence: undue weight will be attached to. recommendations

658, Rermmumgﬂdmdmm;mmaphm.mWosiﬂmdﬂnDepbm
Committee (set out h paragraph 27 of his ‘affidavit) axacerbates concerns about the
legatity of the Deployment Policy. ‘

850. The Deployment Committee k of high stalus iithi the structures of the ANC. & I a
comaittee that ks cheired by the second-in-command h the ANC, the ANC's Deputy

- Thet B e secord hig s TeRking, office-bee er or: oificie] of 1 5 organisation.

Thet Is somiebody who, b the etisence of the Praaident b the comtry ia the boss of all
the Mristera. That is somiebody thet every ANC Minister & enffted and [usifisd 10 think
‘Unleas’ somethig Very uneigiactsd hecipens, wil be the raxt Presidant. of e ARC. h
the perl:fd‘dabﬁutﬂyears since 1984 except for one, every one of those who
occupied the posiion of Deputy Preskisnt of the ANC uitimately bacame President of
the mcﬂ

650. The significance df the fact that the Deployment Committee & chalred by the Deputy
President of the ANC, end this s the second point, Js that. & neturally wil make & very
difficult.for any cabinet Ministar— not o speek of the Deputy Minister or Director-Generel

particuarty who is an ANC member © go ageinst & position teken by a Comeittee
headad by the Deputy President of the organisation. To. deviate from such a position

*= The only awception s Mr Motianthe. Although he became the Prasident of the country for a brief period from
2008, he never bacame Prasident of the ANC. He was a candidate for the President
'8 elective conference h Mangaung i December 2012 but iost b M Jacob Zuma. '
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242,

& & condult between the Guptes end government, peirticisarly his father, Mr.JG Zuma.
In several ceses, Mr D Zuma was preseit when bribes were offered b indwiduals &t
the Guptas' Saxonwoid residence.

it s recommended that the law enforcement apencies condict investigations whether
Mr D Zuma hes not committed any offence by facliteting ects of comuplion o by
fncmitkmbrbesatvfdnnobmmﬂmm.mmva.beenqam&edhm
presence by Mr Tony Gupta when he offered a bribe to Mr Mcebiai Jones, M- Mxolls!
Dukwena and Mr Vusi Kona

Evaiuation of the File contents from the polnt: of view of the Commission:

244,

Although the File documents envisage the formalisation of the. sppointment: processes
including & fimitet form of public invoivement (the public may be.invited i identify
candidates) the Nomination and Selecticn of candidates rermain iy contrallad by fre
relevant Govemment Minister. K is difficult 5 see why the proposed syatem wil b any
better placed fo deal with siste capture than I was before. There ere no effactive.
mechanisms which would prevent cronylsm end cadre deploymient from contiriing 1
dominata appointmient 1o the Boards and. 1o senior executive officers.

The recommendations of the Commission, '; & submiited, must insist on a truy
independent and trensparent process free from pofiicl menipuistions so that the
ultimate appolntment made by @ Minister ks genulnaly the result of a merit-based
selaction process.

27



2474,

247.5.

247541,

2475.2.

2475.3.

24754.

24755,

182

i appoint an Adjudicator having the powers and: functions set out in 15 and 16
below.

The powers and functions of she Standing Appointment end Oversight
Committee are;

fo invite, recelve and assess by way of a transparent and public process
nominations for appropriately qualified and experienced persons of high
integrity willing 1o accapt appointment & fil any vacency on the Board of
a State-Owned enterprise or in a senior executive post;

o recommend i the shareholdar Minister concemed the names of &
least one but not mare than three of the best qualified candidates sultable
for appaintment for every vacancy on the Board ar senior executive post;

i falow the procedures set aut in 15 below;

I publish a Code of Conduct which wil be binding on Boerd members

and senior executives;

b receive and Investigate complaints relatihg © any misconduct alleged
against a Board member or person holding a senlor executive post and
b pronounce on the merit of the complaint and the steps.which should be
taken by deal with L.

248. The relevant sharaholder Minister shall, upon receipt of any nominations fram the

Committee either

AP Fr sy
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Minlster Pravin Gordhan: Public Enterprises Dept Budget Vote 2022/23 | South African Government 2022{07/28, 09:00
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Minister Pravin Gordhan: Public Enterprises Dept Budget Vote 2022/23

Budget Vote Speech 2022 Speech by Minister Pravin Gordhan, MP

Time to Rebulld, Better, Together A People Centred Approach

Chafrperson,
Honourable Members,

o . ,

Ladles and Gentlemen

| have the honour to present the Budget Vote for the Department of Public Enterprises for the 2022/23 financlal year.

We do 'so In a complex economle, soclal, and political world 'In'wﬁlch:

Geopolitical tenslons and war prevall and have resulted in the shocking rise in energy prices {oll, gas, and now

renewables), as well as a rise in food prices and other costs of I'Ivlng.
Huge economic stresses have emerged in many parts of the globe: rising Inflation, Increasing interest rates, risk of

stagflation, and even recession, .
A battle between a multilateral/ multipolar vision of the global order is systematically contested by a unilateral / unipolar

vislon and actions that pursue this vislon.
The Impact of the Covid pandemic leading to a reordering of productive capacity and Its location, as well as the disruption

of global supply chaln.
The impact of climate change has hastened global efforts to transition to a net zero carbon resilient economy that Is just

and falr.
Gross inequality in most parts of the world, Is matched only by the extraordinary greed and rapaciousness of elites across

the world,
Fake news, bots, populist narratives, bullying now seek to Intimidate and mislead desperate people_' into wrong political

cholces.

These factors greatly impact South Africa, its economy, and its people. This compounds the many challenges we have in South
Africa: unemployment, low growth, erratic investment, poverty and inequality. We have been through heartrending tragedies
in the recent past: state capture, the July unrest, the pandemic, floods earller this year In KZN, and now the Impact of war

http-;ﬂwww.uw.zlnpoochulmlnlshr-prnvln-nordhln-publle-.ntorpﬂlu-dupt-hudgtt—vm-zozz'is-zo-mly-zozz-oooo

Page 10of 10

Y I,




Minister Pravin Gordhan; Public Enterprises Dept Budgst Vote 2022/23 | South African Gevernment 2022{07/28, 09:00

elsewhere In the world.

in all of this, ours Is the responsibllity to ensure progress, redress, recovery from the damage caused and unite the
progresslve forces and people in a joint effort to rebulld, recover, and reinvent SOEs. This Is central to government's Economic

Reconstruction and Recovery Plan (ERRFP).
" The DPE has the mandate to oversee this process in some of the Important SOEs. We must, therefore, selze the many

opportunities we have and overcome the challenges left to us by our past, to:

e Enhance the governance and integrity In SOEs and not only at the level of the Board, but In all other levels;

Introduce a new ownership model with the guldénce of the Presidential SOC Councli;

Implement the structural reforms needed in the network industries;

To take account of, and implement the recommendations of the Zonde Commission;

Relentlessly focus on operational improvements and efficlency;

Improve the financial resilience;

Reinvent thelr business models and strategies to take account of global developments and national Imperatives;

Constantly bulld the professlonalism and competence of managers and staff;

Contribute actively to economic transformation and the creation of new opportunities;

Cooperate with workers to lead and embrace the substantial changes needed to ensure the sustainabllity of SOEs;

Create a collaborative partnership with customers and stakeholders to arrive at mutually beneficlal outcomes;

Encourage publlc private partnerships that mobilise the necessary resources and skills to advance the SOE programs;

and to

® Actively combat corruption and disruption, whether from within SOEs or from counter-revolutionary quarters / criminals
outskde SOEs. In this latter context, this morning | heard that the Hendrina power station has been subjected to another

act of 'sabotage. Only insiders couid have carried out this crime,

A people centered approach
Itis appropriate to ask: Why do we do all this? Who benefits?

Because the acts of the greedy, the corrupt, the bully, the counter-revolutionary set back our progress as a democracy and
stop usfrom becoming a caring natlon. While they sit back to enjoy their spolis, the damage they cause s borne by our
communities - by workers, by small businesses, by the unemployed and youth,

Now Is the time for all of us to joln the ranks of those who want to build a better future and better Institutions and not just

point fingers among us.
Now is the time to care for the hungry, the marginalized, those in despair.
Nothing can destroy the might of an organized people driven by a clear vision and who take their destiny Into their own hands

and change the course of history.
Strong, organized communities are fundamental to the security of our country's Infrastructure, We must have a sense of

national pride In our electriclty, rall, water, and other Infrastructure assets and protect them from belng broken.

Bulld partnerships
Warking in partnership with all stakeholders is vital In a period of transformation and change:

e Communities are impacting by loadshedding, lllegal connectldns, and the energy transition. They must be Informed and
participate In shaping the future,

hﬂpl:ﬂwww.gw.zmpuehulmlnIston-prlvln-gcrdhln-puhlIc-ontorprlnl-d-pt-budgch-votl-202228-20-mw-2022-0000 Page 2 of 10
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® Workers both in SOEs and Industry play a cruclal role, and are Impacted by changes in technology and other processes.
We must bulld constructive partnerships that enable us to recover and rebulld SOEs. Most iImportantly

& they must be in the frontline of protecting our infrastructure agalnst criminals and detect any sabotage.
o PRIVATE SECTOR partnerships will take various forms ~ from joint investments, to solving challenges, to proactive
collaboration. In respect of the latter: Minister Patel and | have agreed, that in view of energy and logistics being vital to
the success of our Industrialisation efforts, we will launch a forum In which industrialists In key sectors together with
Eskom, Transnet and other entitles, will enhance collaboration, advance planning, and problem solving. This will enable a
better climate for investment and job creation. We are both making this announcement in our respective budget votes

which are taking place now.

The Zondo Commission

Judge Zondo finds that the evidence presented to him revealed that the systemic oorruptlon that collapsed governance In
these institutions was led by certain board members and senlor executives. These people need to be held accountable.

. The Report confirmed state capture tentacles were deeply rooted In Transhet, Eskom, Denel, and SAA, unfortunately overseen
by the DPE,

The Department has moved swiftly to ensure the SOES reporting to It:

¢ Open criminal cases with the law enforcement authoritles;
& Pursue civil recoveries to claw back billions of rands;

® Refer mmmmmmwmmmn—_

serving as company directors;
e Blacklist compames on the Central Suppller database to prevent them from accessing state procurement opportunities;

And
e Refer cases to professional bodles for enquiries to ensure perpetrators of state capture are prohibited from practlcing in

their respective disciplines.

We must do these things so that the people responsiblé can be made accountable, and so that we never again allow our
Institutions to be destroyed,

| applaud the bravery of whistle-blowers who put thelr lives at risk to expose the rot of state capture, They must be protected
and celebrated for their courage.

The Shareholder Mandate

The followIng are some of the plans that will be implemented In this financial year by the SOEs in the DPE portfolio,

ESKOM

Eskom's generation Is not under-performing with the Energy Avallability Factor langulshing at 58% YTD, as cpposed to the
target of 75% set out in the IRP 19,

The reasons for the poor performance are well known.
Generation Performance

lmps:”ww.uw.zlhplnchnlmlnlltlr-pmln-gordhln-publle-cnturprlnl-dapt-budnot-voh-zozzza-20-mw-2022-0000 Page 3 of 10
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Eskom Is taking urgent steps to Improve the performance of Generation. Dally production and oversight meetings are held to
hold power statlon management accountable for performance. An operations excellence initiative is aiso In place which to
Identify the major causes of underperformance and to make improvements. At selected power stations war rooms will be set

up to ensure that production challenges get tacided In a systematic way.

A skitis mentoring programme using highly experienced power station managers has been launched. This team will be
deployed to power stations where load losses are particularly severe.

Neglected and poer maintenance

Because past neglect of maintenance Is not easily overcome, Contractors are held accountable for direct improvement In the
EAF as a result of the work undertaken,

Upgrade skills & training: A lack of engineering and technical skills and experlence In Eskom remains a significant challenge.
These are pre-requisites for a major Industrial operation like Eskom. Eskom has Introduced a new training programme at its

Academy of Learning to upgrade skilis.

Lack of generation capacity: Eskom estimates it needs 4 - 6 GW of additional capacity Immediately If it Is to properly maintain
Its power stations. This will allow It to take units off-line for repair while maintaining a supply of electricity.

Bid Windows 5 and 6, as well as the RMIPPP, will, at best, dellver an effective 3,000MW which aione will not create the buffer
needed,

The President's announcement of the lifting of licensing restrictions on own generation to 100MW will undoubtedly assist the
position. However, red-tape is holding up the development of these projects.

Recently, Eskom has opened up land it owns in Mpumalanga for long term leases to renewable energy developers.

Poor coal quality, which is often caused by syndicated coal dellvery Is causing major damage to plants, Eskom Is seeking
collaboration with the coal mining industry to solve this problem.

Sabotage continues to be a problem. For example, Eskom yesterday announced It had discovered cut cables and tubes which
caused a breakdown at Tutuka power station,

Corrupt procurement: several syndicates are involved in delivery of coal, oll, and other supplies, including spares. Measures
are being taken to Identify the insiders enabling syndicates to galn access, Measures are aiso belng taken to eliminate

overpricing and other malpractices.

Eskom’s financial stabllization
Eskom has been able to achieve a significant improvement in its EBITDA for the 2022 financlal year with early Indications (pre-

audit finallsation) showing an improvement of over 85% compared to the 2021 financial results,

This Is driven by:

¢ the general recovery in energy consumption after the initlal hard lockdown due to the COVID-1 9 pandemic;
¢ revenue Improvement supported by the NERSA's standard tariff increase of 15.06%; and
¢ cost control saving of about 99.5% of the R20 billion target for the year.

hﬂps:lmww.gw.zmpnchu[mlnlner-pmln-gordhnn-publIc-onnrprlul-d-pt-buduet-vot--zoz228-2n-mly-zozz-oooo Page 4 of 10
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Eskom has achieved savings of aver R50 billion since inception of the brogram in the 2019/2020 financial year.

A further reduction Iin debt to R396 billion (from R401 bililon) was also achleved,
f

However, Eskom’s liquidity Issues refate specific areas which need urgent attenticn:

® Alack of cost-reflective tariffs;

+ Non-payment by munlclpélltles;

o Widespread electricity theft and non-payment;
s Infrastructure vandalization and theft.

Eskom’s restructuring

The legal separation of the Transmission business has made good progress: key asset transfer agreements are signed, a legal
entity registerad; and engagements are under way with lenders for thelr consent to the unbundling.

However, enabling amendments to the Electricity Regulation Act, as wall as a new Electricity Pricing Policy, need to be
approved as a matter of urgency. '

Climate Change and JET
Eskom’s has a holistic approach to de-carbonization and énvironmental compliance as part of the country’s Just Energy

Transition strategy. This includes accelerating the shutdown of ageing and unreliable coal plants, and the roll out of new no
and low carbon generation capacity, in a socially and environmentally responsible manner.

Transnet _
Transnet Is key to ensuring an efficient network Industry which enables customers supply chains to be globally functional and

for transport and logistics to act as a catalyst for économic growth,

Transnet Is dﬂﬂng a portfbllq of initiatives interided to address challenges to t_:oh‘lpetltl\'reness of South Africa’s value chains.
These Initlatives include the following efficiency improvements:

Transnet National Ports Authority {TNPA) plans to improve operatlons by refurbishing tug and pilot boats, acquiring-a new
helicopter for pilotage services, and 12 new tugs for the port system.

Transnet Port Terminal (TPT) will focus on three aspects: people, port equipment and processes to reach the desired port
efficiencies.

The plans in place entail:

e Equipment operators able to operate more than one type of equipment;
Replacing and refurbishing equipment; o

Reviewing incentive schemes; and

Further improving workforce planning.

Transnet Plpelines (TPL) where pipeline tapping is Just as detrimental as cable theft, as these Intidents adversely affect the
operations of the New Multi-Product Pipeline (NMPP), thus undermining TPL's abllity to ensure fuel security. Page 11 | 19

Tapping also has a serious environmental impact requiring affected areas to be rehabliitated, often aver several years, TPL
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has the following measures In place to reduce Incidents:

® Reducing incident response time,
® Implementing volume optimisation strategles in line with orders and demand, and
® Enhanced security measures to reduce fuel theft incidents and assoclated environmental rehabllitation costs,

Transnet’s Successes
Transnet is Implementing the following policy objectives across Its operations In rail and ports;

e Approved branch line concession approved and fully operational;
® Recently announced the siots sales on the container and cape corridor for private sector participation (3rd party access

on operations),
Procurement of port equipment [i.e., straddle carriers, Rubber Tyred Gantry (RTG}J; and the

Corporatisation of Transnet National Ports Authority (TNPA);
Road to rall migratlon strategy (capacity} initiatives are being implemented across Transnet operating divislons to attract

frelght volumes. The focus is on the key corridor segments areas where Transnet will leverage Its position.

The successes and developments of the corridor segment Initfatives for noting in this regard, Include:

e Automotive - The deirelopment of the pre-feasibility business case and RFI for Kaalfontein and 3 Aute Port Terminals are
In progress. Manganese - A decision was taken to limit the expansion via the Port of Ngqura to 16Mtpa, via the Port of

Saldanha to 6Mtpa and to accommodate growth beyond 22Mtpa in the Boegoebaal dévefopment.
® Energy - The Richards Bay natural gas import terminal inltiative RFl dosed on 14 April 2022, with an extenslon of 1 month

as per request from respondents.
¢ Private Sector Particlpation (PSP) - Transnet Is actively seeking collaboration with private sector partners, for example, by

brlnglng in partners to Pier 2 in the Durban Container Terminal {DCT) and the Ngqura Contalner Terminal {NCT)
o Furthermore, Transnet has Issued several requests for quotation for operations In ports and rallways, to Increase ,
capacity and partnerships for funding and operations.

Financial Performance

Preliminary results for the 2021/22 ﬁnancIal year have reflected a marked improvement since the previous year, when the
COVID related lockdown was at Its worst.

Lingering after-effects of the previous year's financial challenges remain.

Recoveries in revenues and significant cost savings during the recently ended financial year should enable Transnet to return
to Its previous position of solld financial sustainabillity in the near future,

SAA

SAA is on the threshold of concluding the acquisition of the strategic equity partner and concluding the transaction which will
ensure the viability and survival of SAA. Certain regulatory processes are now progressing.

Arrangements are also in place to finally implement all the provisions of the Business Rescue Plan. Two key subsidiarles have
also been restructured will be operating on a profitable basis in this financlal year: SAA Technical and Airchefs. Mango Is

httpl:ﬂwww.gw.zmpnchalfrrllnlmr-prnvln-gordhan-publIe-nntorprlun—dopt-budcw-voto-zozzzs-zo-mly-zozz-oooo Page 8 of 10
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undergoing the final stages of a business rescue process,

We reiterate that these processes have the approval of cabinet and have alt been consistent with legal requirements, There
have been deliberate efforts to undermine the effort to restructure and reposition a state asset and introduce a majority

private sector partner

We are particularly pleased that the company under an Interim leadership at both board and executive management re-
started flight operations in September 2021, The current routes include Cape Town, Durban, Lusaka, Harare, Accra, Lagos,

Kinshasa and Maurltius.

The airline’s launching focus on African regional routes has been greeted with much admiration and pride across the African
- continent. As the airline’s management awaits working with the SEP, the development of the second phase of the re-start
strategy s already under consideration, which is an expansion into additlonal regional routes and selected intermational

citles.
The airline will be developing a medium to long-term strategy which will no doubt grow Its market share locally and globally.

The.priorities around SAA for the new fiscal year are: to ensure the successful conclusion of the SEP process; the Injection of
R3 billion of working capital by the SEP; and the consolidation of the state's preference shares and its “golden share".

SOE governance: A New Era
In the 2022 SONA, President Ramaphosa said that: “SOEs play a vital role in our economy.

From water and roads, to energy and ports, to defence and aviation, these iﬁ&iﬂﬂmmmwmpmmﬂy——

running.

It is essential that we reverse thelr decline, and 'posltlon them to contribute positively.

We have therefore ambarked on several Immedlate measures to restore these companles to health, atthe same time as we
undertake far-reaching reforms that will make our SOEs more efficlent, competitive, accountable and sustainable.

The Presidential SOE Councll, which | appointed in 2020, has recommended that government adopt a centralised shareholder
model for its key commercial state-owned companies. This would separate the State's ownership functions from its policy-
making and regulatory functlons, minlmise the scope for polltlcal interference, Introduce greater professionalism and manage

state assets In a way that protects shareholder value.

As part of this, preparatory work has begun for the establishment of a state-owned holding company to house strategic SOEs
and to exercise coordinated shareholder oversight.

To ensure that SOEs are effectively fulfllling their responslbllltles, the Presidentlal SOE Council is preparing recommendations
on SOEs to be retained, consolidated or disposed of.

Any recommendations would be subject to extensive consultation with all stakeholders.”

Further progress will be made in implementing this Infunction. A shareholder Bill will be Introduced after cabinet approval; the
necessary legal documents for the establishment of the holding company are In progress; and the necessary consultations wiil

be concluded.

'In addition, PSEC's work includes:

I\ttp-:le.guv.zlllpuehnlmlnlahr-pmln-nei'dhan-publlc-anhrprlus-dapt—buduot—vm-zozzzs-zn-mly-znzz-oooo Page 7 of 10
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e Investigating possible financial models;

® in-depth analysls and determination of SOEs that should be consolidated and those that should be disposed of:
® Repurposing those consolidated SOEs; and

® Development of criteria for SOEs that need crisis management.

Climate Change Resiitence
While progress has been made in recapturing and repurposing of our SOEs, we must also realise that they operate in a

changed environment where Issues of climate change and the move to a low carbon economy is having an Increasing sway on

thelr operations.
The flood in Kwazulu-Natal is but one reminder of this new reality. In repurposing our SOEs, their critical role in mitigating the

Impact of climate change should also be recognised. Page 16 | 19

Economic transformation
SOCs are also important contributors to economic transformation and support for SMMEs, skills development, provision of

internships and learnerships, and local procurement:

As at 31 March 2022, the SOEs collectively contributed the followlng towards skills development;

¢ There is a total learner pipeline of 2,715 trainees currently in the system registered In varlous programmes across SOEs.
® Of these, 1,621 are artisan tralnees, 235 of which are funded through the National Skills Fund as a part of the SOEs
programme of Optlfnlslng thelr tralning facllities; 623 are engineering trainees; 252 techniclan tralnees and 956 tralnees
In sector specific training programmes.

A total of 387 students have been supported with bursaries in the 2021/22 FY.

Over and above these, a total of 334 completions were recorded for the financial year under review, with 107 placements
Into permanent positions.

¢ Empowering Designated Groups

To illustrate, between 2019 and 2021, ESKOM, Transnet and SAFCOL have supported designated groups:

® R185,72 billlon was expended on Black Cwned (BO) businesses,

¢ R78,07 billion on Black Women Owned (BWO),

¢ R13,69 billion on Black Youth Owned {(BYO) companies, and

® R0,91 billlon spent on companles owned by people with disabllities.

Furthermore, the concept of Gender Responsive Planning, Budgeting, Monltoring, Evaluation and Auditing (GRPBMEA) will be |
introduced.

Localisation
The Department has compacted all its SOEs to procure a minimum of 70% of their goods and services from local

manufactures to assist with job creation, re-industrialisation of the economy and support the growth of manufacturing and
other productive sectors of the economy.

PART C: 2022/ 23 - PROGRAMME OVERVIEW

Chairperson,
The Department has been allocated a budget of R23.9 billlon in 2022/23 financlal year. Of these funds, payments for financlal

assets account for 98.2 per cent (R23.6 billion) of the total expenditure over the period ahead. These Include addItional
amounts of R21.9 billion for Eskom and R1.7 billion for South African Airways in 2022/23 financial year. l;l
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Compensation of employees is the department’s largest expenditure Item, Increasing at an average annual rate of 5.8 per
cent, from R159 million in 2021/22 to R188.1 million In 2024.25, To ensure that this remains within the expenditure celling for

compensation of employees over the medium term only critical posts will be filled.

PART D: CONCLUSION .
in conclusion, ] wish to emphasise that rebullding 2 broken institution takes time, courage, bold leadership and single-minded

determination. Reinventing strategy in the process of rebullding requires a clear vision, a recognition of market and
cofmmunity volatility, new technology developments, awareness of the competitive environment and astute change

management strategies,

The institutions we work with are vital to the recovery and reconstruction of our economy, as well as the wellbeing of millions
of our people.

This must be a united national effort which advances the good and defends against the vile and corrupt intent of
counterrevolutionarles and criminals.

We must extend our support to the leadership of SOEs, the tens of thousands of honest staff and the members of the boards
who provide a natlonal service in many instances.

I Invite all of us, regardless of affllation to Join In this national effort. Surely, most of us want to rid SA of corruption wherever
It might be; surely, we want to rid SA of inequality and poverty. Surely all of us want to create hope, jobs and skills for our

youth and future generations?

I want to express my gratitude to the Deputy Minister, my chief of staff, and staff I the mInTStry for thelr SUpport

| also want to thank the Director General Mr Tlakhudi and the officials In the Department for their efforts during these difficult

times,

The Boards and the CEOs of the SOEs should also be commended for their leadership that has been executed with integrity to
guide our SOEs during these difficult times.

Finally, let me remind you of the words of President Ramaphosa in the SONA 2022 when he sald we have faced many crises In
our past, and overcome them in trying times, showing courage and resilience.

| quote:
“Now, we must do so agaln.
Let us forge a new consensus to confront a hew reality, a consensus that unites us behind our shared determination to

reform our economy and rebuild our Institutions.
Let us get to work.

Let us rebuild our country.
And let us leave no one behind.”

Issued by: Department of Public Enterprises
More from: Department of Public Enterprises
More on; Budget: national
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through various mechanisms ‘even if not always
acknowledged as such by other political parties in our
country and also in other countries.

In our view, cadre development has acquired
such prominence in part because of the perspective that
there should not be political interference in the selection of
people who work in the public .sector. However,
international practise suggests a more nuanced approach
to this matter.

For example, an OECD working paper on public
governance. published in° 2007 written by a number of
scholars including one called Martinsen, said that with
specific reference to appointments of senior public service
staff:

*political Involvement in administration s
essential for the proper functioninlg. of =&
democracy.

However, public services need protection
agalnét being misused for partisan purposes.
They need technical capacity which survives
changes of government and they need
protection against being used to Impair the
capacity of future government to govern.”

In Identifying suitable candidates for positions in

public entities, the ANC does not seek to circumvent to

Page 26 of 148
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establish an often legally mandated processes for the
appointment of individuals for these positions. Candidates
are expected to submit their applications, meet the
necessary requirements and be subjected to the normal
processes of recruitment, selection, and appointment.

Even with these requirements, there are several
instances where individuals appointed to positions may not
have been fit for purpose or may not have had the
necessary experience or qualifications and this much | am
prepared to accept.

The ANC’s 54th National Conference recognised
this problem and resolved that the married principal must
apply in the deployment to senior appointment based on
legisiative prescripts and in line with minimum competency
standards.

It is the ANC’'s view that the practise of cadre
development should not be inconsistent with the principles
of fairness, transparency and merit in the appointment of
individuals to public entities. Cadre deployment cannot be
faltered in principle. It is a common feature of democratic
practise around the world and | think it prOperly.des_cribe
and is not diluted to various other intents and forms.

It is a useful process used by governing parties
around the world to make sure that the mandate that they

had been given by the populous is carried out but we could
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concede. that there are weaknesses in this practical
implementation that make the case for greater clarity both
within the political parties and the state. -

Ultimately, political involvement in administration
of the public service should be and must be circumscribed
by legislation, by convention as well as by practice and we
should do so to protect both political and administrative
positions and to create certainty as to the division within
political and administrative responsibilities. There are a
number of governments around the world who utilise this
very mechanism as outlined in the OECD.

'The Commission also asked that | address the
funding of political parties. Any successful multi-party
democracy requires a diversity of functioning of political
partles that are capable of articulating and representing
the needs, the interest and the concerns of the electorate.
For this, political parties require funding and in the
absence of sufficient public funds for this purpose need to
rely on donations from their own members, from supportive
individuals, and yes indeed, from businesses.

Until adoption of the Political Party Funding Act
which took effect on the 1% of April 2021, there were few, if
any, specific restrictions on donations to political parties
and no requirements on the reporting of donations, either

publicly or to any particular authority. Like other parties,
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the ANC reiles on several sources of funding. Many
Treasurer Generals who run their financial affairs of
various political parties will testify that the running of
political parties as the government increasingly costly,
expensive, and requires a lot of funding:

These includes funds allocated to represented
political parties which are administered by the IEC,
membership subscriptions as well as levies that are levied
on members who are deployed by the Parliament of various
places, fundraising initiatives, like, in the ANC's case, the
Progressive Business Forum, funding dinners and other
events, and donations from individuals and companies.

Despite the absence of any official policy on
donations, there is an expectation based on the ANC's
constitution, (ts prinqlples and Its values that the ANC
would not knowingly accept monies that are a product of a
criminal act, are offered in exchange for favours or are
from a source known in illegal or unethical activities.

The ANC has long recognised the risk presented
by the lack of regulation with respect for political funding.
The lack of transparency in donations to political parties

Increases the potential for corruption and the exercise of

.improper Influence on political activity and government

processes. It wants to address this problem that the ANC

resolve at its 52"¥ National Conference that:
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people of South Africa and admit its own mistakes and also
set out the ways it seeks to correct much as sometimes,
because it is a political movement, there will be
contestation of some of the issues.

CHAIRPERSON: You may keep mic on, Mr President.

PRESIDENT RAMAPHOQSA: Okay, | will do so.
CHAIRPERSON: Ja.
ADV PRETOR|US 8C: Then, Mr President, after certain

introduétory structural remarks concerning the ANC's

structures and processes you deal with cadre development
and déployment beginning at page 15 and in paragraph -
well, perhaps | should presage that with a summary of the .
evidence — a very, very broad and perhaps superficial, but
if it is superficial you will tell me, summary of the evidence
in relation to cadre development and “cadre deployment"®.’

On the one hand there has been evidence that the
policy goes far beyond mere recommendation and in fact is
a policy implemented on the instruction and mandate of the
deployment committee. That is - one view and there is
certain evidence in regard to that. Whether that is
exceptional or the rule; maybe we can deal with in due
course when we come to detail.

The other view, which is reflected in your statement
and other statements, Mr President, is that the depioyment

committee goes no further than make recommendations
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and abides by the formal selection processes that take
place for example in the public service.

Those are the two extreme views and whether either
is correct or not, Chair will have to consider and decide.
Or it may be that neither is correct as a general rule and

that there is quite a large grey area between. What would

your comment be?

PRESIDENT RAMAPHOSA: The deployment committee,
as | said in my statement-in-chief, should really be seen as
committee  that recommends, the recommendation
committee and having been the Chair of the deployment
committee as Deputy President, the process that really
gets underway is as follows, and maybe | am simplifying it.
The minister concerned, for instance when it comes to say
state owned enterprises - or state entitles, would come
forward and say | need to appoint the CEO of one of the‘
key state owned entbrb’rises and in doing so, they will then
have that post advertised, as they should in terms of the
regulations and corporate governance and so forth and a
message will then be forwarded to yes, the ANC
deployment committee, that there is a position that the
minister will come to the deployment committee with to

articutate what position they need to fill but then they will

‘have triggered the process of — the formal process of filling

that position. So the advert then goes out so that
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whomsoever applies but then internally in the ANC pecple
will then be encouraged to apply that there is a position, if
you qualify, you could be one of those who are either
shortlisted or whatever. So the minister will then say we
have shortlisted a number of people and in the short listing
these are people who have been shortlisted. Some of them
may not'even be ANC members, some of them may well be
ANC members and what is then looked at by the
deployment committee is to say we really need someons
with experience.

For instance, if it is a railway entity of railways and
who has been well-trained and well-prepared and all that,
and having done that, the deployma'nt committee could well
say well, in our view so and so fits the bill. it could be an
ANC person, it could be an non-ANC person, -completely
unattached to the ANC, that we believe that this person
can do the work. And then it then goes off, it goes off to
the selection — final selection process, that the minister
then gets involved in with her colleagues in cabinet
because an interviewing panel then is put up and if it is,
for instance, a Director General, it happens in cabinet, if it
is a state owned enterprise it happens in terms of company
rules and what have you. So that then ensues.

And then at times, Chairperson, the desires of the

deployment committee are not even fulfilled. They may

Page 42 of 148

P.7r



10

20

28 APRIL 2021 ~ DAY 384

well have said we want so and so and it may not happen
and we say that should be in terms of the prescripts of the
law, corporate governance and the . prescripts of the
selection process in, for instance, in the public service.

So having chaired the deployment committee, |

know that for fact that in some cases the deployment

committee wishes may not happen. So it is for that reason

that | describe in the main a deployment committee as a
recommendation committee. And it takes into account a
whole number of considerations. You could ask are some
of them political? Yes. For key positions where we seek
to advance the mandate of the governing party? Yes.

But whare, for instance, the requirements and the
experience of a candidate overrides that. We then say we

rely on this person as an South African to execute the task.

ADV PRETORIUS SC: Whether it always happens that

way or not we can explore In due course with some of the
more detailed evidence that we have been given but |
understand you to have said that the whole process does
require some form of statutory or other regulation and we
can explore that issue as well in due course. But, for the
moment, in paragraph 25 on page 15, your statement
reads:

“The policy of the ANC is aimed at ensuring that the

person most fit for purpose is appointed whatever
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CHAIRPERSON: H'm, h'm.
PRESIDENT RAMAPHOSA: And that is patronage and

that is the crude diversion of what we want to see in the

state.

CHAIRPERSON: H'm.

PRESIDENT RAMAPHOSA: Ja.

CHAIRPERSON: Mr Pretorius.

ADV PRETORIUS $C: Of course, there is the further self-

perpetuating element to patronage that a patron receives
favours or even receive financial gain, becomes . more

powerful and then in a greater and more powerful position

as a patron.

| PRESIDENT RAMAPHOSA: VYes.

ADV PRETORIUS SC: Has this happened and If it has,

how is It intended to be dealt with?
| ] SA: Well, as we have said and
which we have dealt with in f.he African National Congress.
We recognise that this is behaviour that has ensued and in
recognising it'we have come to the conclusion that we
need to rid our organisation of patronage. And In some
cases we even say certain members join .other members
rather than the ANC.
Those are practices that we want to get rid off so
that we free everyone in the ANC to know that they can

stand in théir own name and right and be appointed to
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positlo'ns in their own name and right. And how we do it is
to inculpate this morality. And the renewal that we have
been talking about is part of that process that there needs
to be renewed morality in the ANC to enhance the integrity
of the organisation. And without doing so, the renewal
process falls flat on its face.

ADV PRETORI C: |In fairness to those who have given
the evidence and in fairness to yourself, Mr President. |
need to put to you certain passages from the evidence that
have told the Chair- of the hard Interpretation of
deployment. In other words, that it goes much further than
recommendation.

And then | would like to put.-to you, certainly- of
your own statement, which quite frankly highlights the
problems that you face or have faced and do face. The
evidence of Lynne Brown in relation to SOE boards, more
than one, was to the following effect:

*It must be borne in mind that all appointments
to the boards of state-owned entities must also
be approved by the African National Congress
Deployment Committee where after it gets
approved by Cabinet...”

That was her clear and unequivocal evidence.

Do you have any comment?

PRESIDE SA: [No audible repiy]

Page 112 of 148
P71 17



10

20

S
»

28 APRIL 2021 - DAY 384

ADV PRETORIUS 8C: And this was in the period 2014 to

2015, at least.

ENT R SA: Yes, that is where the

interpretation of this recommendation process would come
in. And that is why | referred to the role of the minister
because the minister as the executive or jt plays a critical
role because it is the minister who, in the first instance,
knows and realises that the board's tenure has come fo an
.end. | need to replenish the members of the board and
these are the skills that are needed. | need or we need
accounting skills, corporate governance skills, financial

skills, you name it, environmental and so forth and we

“ngsd to ave a gender balance.

So it beholds on the minister and | deal with
this, you know, on an ongoing basis ‘even now as
President. It beholds on the minister to then come forward
and say: | need to replenish the six members on the
board.

And what she will often have to dq or be
encountered with is.. Have you sourced, have you worked
out a list, a list of names that should be prefarr__ed‘?_ And
the minister's task is to do precisely that and having done
that, a wise minister would then say: | have got like 18
names and | need six or 12 names. They would then put

that forward and say to the Deployment Committee — and
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then the Deployment Committee would say - and quite
often a pamphlet- is set out or an advert for people to
apply.

And quite often you get many applications and |
actually appreciate that because it basically means you are
opening up quite a number of these positions to South
Africans who can play a role in enhancing governance in
some of our state-owned enterprises. And it is the minister
who must then summarise all that, bring together a
summarised list or preferred list or summarise and then put
it forward as a near or shortlist.

And once that has happened, the Deployment
Committee would say: Well, we would recommend the
following. And sometimes they need six and there is 18,
they would recommend: Why do you not go forward with 12
and then let us see what the selection in government then
comes up with. And that is where | would say maybe Lynne
Brown then says this got to be approved.

But | will, as the former Chair of the Deployment
Committee, will be able to say clear emphatically that it is
that recommendation process. And as you can hear, it
goes 'through & .number of processes and this may be
confusing and this may .even create doubt Iin people’s
minds but that is the actual process as it unfolds and as it

happens. And in the end, Cabinet — even with Cabinet —
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Cabinet then will then be presented with say maybe a near
final list.

But Cabinet then finally, Chairperson,
deliberates on each of the names where Cabinet has a role
in deciding because of legislation for that entity. It
deliberates on that and some names fall off at Cabinet
level and some on those lists are sent back to the minister
or Cabinet says: Take this back. We are not about to
approve this,

- And the ministers pull out their hair and be
frustrated but that Is the rigorous role that is involved in
the selection of those people.. And may.!.add. deployment
comrﬁittee level, | know of ministers who have been there
three times or more just to get a list recommended.

So it is not as easy as that where you 'just' have a
list which is underpinned by nefarious intensions, just
approved, it is quite vigorous and | have known and | have
seen ministers coming out of that type of process just
pulling the sweat off their foreheads because it means they
have achieved something. It is not an easy process,
CHAIRPERSON: Of course, Mr President, now that we are
touching on the boards and the raole of the deployment
committee on the appointment of boards of SOEs, when
one looks at what has happened, as the evidence has

revealed in his Commission over the past two and haif
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years, what has happened in various SOEs, Eskom,

Transnet, SAA, PRASA, you name them, over a certain
period, you are bound to ask the question how is it
possible that in each one of those, these SOEs, the types
of boards that were there did not do a, b, ¢, d. How could
all of these things happen while they were there?

And that raises the question of how were they
appointed? What criteria were followed in selecting people
to be put into those boards? How could these SOEs be
where they are now or be where they were a few years ago
but in some we can say now when they were — they had
boards? It is like — it is like there is something common,
common problem with all of these boards that made it
possible for the SOEs they were supposed to run to be
where they are and therefore, as the Commission, one of
the things we — some of the things we want to look at is
how do we — what recommendations should be made that
would try and make sure that in the future if anything like
this were to happen, it should just be one, not all of them.
PRESIDENT RAMAPHOSA: Yes, indeed.

C RPERSON: So obviously you go back and say who
were the people who were making appointments here?
What was going on? So | am just highlighting that as you
share with me what the deployment committee’s role is and

the ministers, there is that question to say the same thing
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I, the undersigned,

Matamela Cyril Ramaphosa
do hereby state under oath that:

INTRODUCTION

1. | make the following statement on behalf of the African Nastlonal Congress ("ANC"); In my
capacity as the President of the _orgnnlsatlon having been elected to this position at the

54th Natlonal Conference of the ANC, on 18 December 2017.

2. (depose to this affidavit voluntarily, In fulfiment of my commitment to do so, made ta the
. Chalrperson of the Judiclal Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sactor Including Organs of State, established In terms

of Proclamation 3 of 2018, published In Govarnment Gazette 41408 of 25 January 2018

("the Commission”).

3. The facts deposad to In this affidavit are within my own personal knowledge and beltef and

are true and correct.

4. The African Nations! Congress was founded on 8 January 1912 and Is the oldest (lberation

movement on the African continent. ft was first registered as a political party by the

independent Electoral Commission In 1994.

Page2 of 75

Veldidd



CR-BUNDLE-01-007 BBB1-MCR-ANC-003

5. The ANC I the governing party at a national level and in eight provinces. It has recelved a
majority of the national vote In six successive general elections sincs 1954. It currently has
230 seats in the National Assembly and 54 seats In the National Councll of Provinces.

PURPOSE OF THIS STATEMENT

6. This statement follows a request from the Commission to make a submission on.& number
of matters relevant to the work of the Commission.

7. The ANC considers it necessary that It should make a s.rbmlslononmesemltursglven its

position as the governing party with a view of assisting the Commission In its work,

8. This statement needs to be read together with statements alresdy submitted to the
Commission on behalf of the ANC, including those submitted by:

8.1. Mr Samson Gwede Mantashe, ANC National Chairperson and former Secretary
General;
8.2.  MrElias Sekgobelo Magashule, ANC Secretary General; :
83. MsYasmin Dusrte, ANC Deputy Secretary General;
84 Mrlackson Mthembu, formar ANC Chief Whip:
85. Mr Zwelinl Lawrence Mkhize, former ANC Treasurer General.

9. This statement is structured as follows:
Page 3 of 75
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9.1.  Atthe outset, | wiil discuss the role of the ANC as a political party In South Africa’s

constitutional dispensation and some of the sallent festures of the operation of

political parties In a democracy.

9.2. Thereafter, | wil provide an overview of the relevant structures of the AN, thelr

composlition aind respactive powers and responsibllities.

9.3. | wil then outline the positions and approaches taken by the ANC over time on

Issues of corruption, patronage, state capture and related matters. This will include
the measures the ANC has taken to combat corruption, Its response to allsgations
of state capture, the role of the ANC In Parflament, the role of other formations,

and the measures the ANC has taken since Its 54% National Conference to correct

the mistakes of its past.and to undergo 3 process of renewal,

9.4. Based on the above, | will then offer an assessment of the sultabliity and adequacy

of the ANC pesitions and actions during the period under investigation.

9.5. Finally, | will conciude with some reflections on some of the factors that contribute
to & culture of corruption In soclety, and on the Individual and collective

responsibility of ANC members for the activities under Investigation by the

Commission.

ROLE OF THE POLITICAL PARTY IN SOUTH AFRICA'S CONSTITUTIONAL DISPENSATION
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10. It s important to understand this submission within the broader role of the political party

InSouth Africa’s constitutional dispensation.

11, Multi-party democracy is a cornerstone of our post-apartheld Constitution. Apart from
affirming the right to vote and to stand for office of all adult citizens, Section 29 of the BIll
of Rights recognises the right to form a political party; and to participate In the activities

of, o recrult members for, a political party.

12.In » society like ours with a wide variety of cultures and disputed historles, the
constitutional enshrining of a multd-party, represantative system gives legitimate voice to
a variety of political views, Interests and concerns.

13. The value of multi-party political pluralism wes & major concern for tha ANC during the
constitutional negotiations. Many electoral dispensation models were examined, discussed
end debated. These Inciuded the ‘rst-pestthe-post’ constituency system, the
proportional representation system, and a combination of the two. The debate about
electoral systems was closely refated to the discussions about the structure of government,
such as whether & presidential or prime ministerial government should be adopited, and

whether the government would take a unitary or federal form.

14, In a critical survey of electors! systems published in October 1990, Prof Kader Asmal, who
was then a member of the ANC Constitutional Committee, reflected on the experience of
-the constituency system in apartheid South Africa, where It was often the case that
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governments were elected on a minerity of the vote and where there were a high number

of 'wasted" votes for parties that did not win in a constituency. Prof Asmal cautioned that:

*This may result in dangers in a fragmented soclety where minorities might never
be represented and the percelved threat to their integrity or viabilty would be
occentuated. it is considered by many democrats that such ‘wastage’ is a form of

disfronchisment, with dangerous implications.”

15. On the basis of these and other considerations, snd after extensive consuititions within
the ANC and with other soclal actors, the ANC came to the principled decision that a
proportional representation ("PR”) system for national and provincial lagislatures was both
the most Inciusive and probably the only practicsl way to proceed. Coming from our divided
past we found that a PR dispensation would be more inclusive as it would enable even the

smailest polftical parties to be mprasemed in Parllament adding up to the overall notion of

volce of the people.

16. Deciding on the country-wide delineation of walk-to-wall constituencies would have lkely
resuited'in @ prolonged and dispute-driven debate. The delimitztion of constituencles is
not a politically neutrs| matter. It often ieads to aberrations, such as political parties who
do not win the majority of votes nonetheless winning the election as a whole. This s
commonly kriown 85 the ‘winner takes all’ system. For example, the 1948 National Party
electoral victory was achieved despite the fact that It won less votes than the United Party

in that whites-only election. This was because of the Imbalance In the welghting of rural

1 asmal, Knder, “Electoral Systems: A Critical Survey’, Centra for Development Studies, Univarsity of the Westem
Cape, 1990
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over urban constituencles, There Is a substantial literature on the genymandering of
constituency boundarias, a practios apparently still prevalent in some of the okdest (Iberal

democracies.?

17. it was not, however, just pragmatism and a sense of urgency that persuaded us to pursue
a PR system. Even If there had baen the possibliity of imeously agreeing on constituancy
boundaries, given the ANC's predicted overwheiming electoral support, it was possible that
In those first landmark elections most other political parties would not have had a prasence
in legisiatures had there been a constituency-based system. We recognised the dangers of
such an outcome for buliding an inclusive and pluralistic representative democracy and

therwfore took what was not Just a practical but also & principled decision,

18. The early 1990s context Is especially relevant here. it must be remembered that there were
political forces, both on the white right-wing and from ethnically mobllised forces with
power bases In the former bantustans, who were thrastening to boycott the elections and
o place themseives outside of the constitutional settiement. The fact that the rump of
the.se.varlutlsfoi'éésam now represented within legisiatures has been sn important basis

on which we have been able to stabllise cur democracy.

19. | am aware that some concems regarding our pmporﬂorpl representation system and its
impect on the work of the National Assembly and provinclal legislatures have been ralsed

'mhmumzmw,'n-mwmufmm.thw.mm
September 19, 2012; Dawkins, Wayna, “in America voters don’t pick thelr politiclans. Polticlana pick their
voters”, The Guardian, October 5, 2014; “Majoritarian electors! systams sre more prone to gerrymandering
than proportional systemns”, Damocratic Aust, jJune 1, 2016.
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In the course of this Commission’s work. It (s for this reason that | have sought to
contextuslise the decision 1o adopt the PR electoral approach. This should not prevent

continued evaluation of this approach and the exploration of alternltivn elactoral systems.

20, Multi-party plurafism and majority democratic rule should not be seen as necessarily
mutually antagonistic. If mufti-party political pluralism is an Important democratic reality,
political parties, not least those involved In and emerging from anti-colonlal national

liberation struggles, often saek ta play.a centrifugal role in bullding unity across pre-existing

divisions.

21. In such circumstances, political parties do not merely represent their members, but often
act as instruments to advance the needs snd Interests of entire sectlons of soclety, both
within the arena of Parllamentary democracy and through broader social mobflsation and
extra-parliamentary pofitical activity. This Is among the reasons that the ANC describes

itself as a "lberation movement” first and foremost that, among thllﬁs. contests elections

s a registered political party.
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OVERVIEW OF ANC STRUCTURES AND PROCESSES

Constitutionat structures '
22, In terms of its Constitution (I annex to this statement the Constitution as smended and

adopted at the ANC's 54 Natlonal Conference held in 2017 at Nasrec In Johannesbiurg,

marked “ANCCR 1°), the ANC Is comprised of the folidwing structures at a natlonal levek

22.1. National Conference, which Is the supreme nuling and controlling body of the ANC
and Is convened st least once every five years. it decideés on and determines the
policies, and programmes of the ANC, and has the right and power to review, ratify,

alter or rescind any decision taken by any of the constituent structures,

committees or officials of the ANC.

22.2, National Executive Committes ["NEC”], Is the highest organ of the ANC between
National Corferances has the authority to lead the organisation, subject to the
provisions of the Constitution and resolutions of Conference. [t is elected by the

National Conference snd Is constituted as follows:

22.2.1. Preskdent, Deputy Presilent, Nationsl Chalrperson, Secretary General,
Deputy Secretary Genersl and Traasurer General,

22.2.2. 80 additional members elected by National Conference,

2223. The Chairperson and the Secretary of each ANC Provinclal Executive

Committee, who serve as ex-officlo members,
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22.24. Presidents and Secretaries General of the ANC Women's League, ANC
Veterans' League and ANC Youth Lesgue respectively, who serve as ex-officlo

members.

22.3. National Working Committee ["NWC"], which Is elacted by the NEC and is expacted
to conduct the current work of the ANC, ensure ANC structures carry out the
decislons of the ANC and submit a report to each NEC meeting. it is comprised of
the Officials, no more than 20 directiv-elected NEC members ahd one
reprasentstive each from the ANC Leagues. As a matter of practice, the NWC

maets every two weeks,

224, NEC Commitees, which the NEC estsblishes to process specific policy or

organisationsl matters. These committees are primarlly comprised of NEC

members ss assigned by the NEC.

22.5. Natlonal General Councll (“NGC"), which may be convened by thé NEC from time
to time, but at least midway between National Conferences. The NGC can, within
the framework of resojutions of National Conference, determine and review ANC
policies and programmes, and has the right to ratify, aiter or rescind any declsion

of constituent structures.

23, Although not a structure In terms of the ANCConstitution, the President, Deputy President,

National Chairperson, Secretary Genersl, Deputy Secretary General and Treasurer General
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are collectively known as the Officials. As 3 matter of practice, the Officlals meet on 2

weekly basis to process matters for the NWC, amang other things.

Cadre Development snd Deployment

24.The ANC's approach to cadre development and deployment Is covered In detall In the
staternent provided to the Commission by Mr Gwede Mantashe deposed on 12 March
2021. |t describes the evolution and development of the ANC’s policies over time, the
principles that have Informed this approach and the structures and processas that the ANC

has put in place to manage cadre development and deployment.

25.The policy of the ANC Is aimed at ensuring that the person mest Mbfor-purpose ls.

appointed whatever critical position has bean Identified (the policy Is attached marked
“ANCCR 2“). It applies to senior positions In government such as Directors-General and
Deputy Directors-General as well as leadership in critical institutions Including the private

sactor.

26. The Commission has also asked me to speak to cholces of Ministers. The ANC respects the

While inputs and opinions may be sought by the President In making these appointments,
these are not matters that would serve before a Deployment Committee.

27.The Deployment Committee essentislly operates like 8 recommendation committee. It Is
headed by the Deputy President of the ANC. It includes the Deputy Secretary Generat
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smong its 15 members, who are NEC members of the ANC. The frequency of its meetings

depends very much on the matters it heeds to consider.

28. The Commission will appreciate that at lts genesis the ANC deployment policy was aimed
#t ensuring that the Institutions that existed in South Africa at the dewn of demacracy were
transformed. We sought to ensure these institutions reflected the demographics of our
country, but-most importantly that they Included persons that embraced the new
constitutional dispensation. As time went by, the need to ensure that these changes were
solidified remained. It continues today. For the ANC this Is 8 means through which we

continue our work of transforming South African saciety in the public and private sectors.

29, As a direct result of what is commonly referred to as the ‘sunset clause’ — a compromise
reached through our negotisted settiement that personnel occupying positions In
government Institutions at the time would not be forced out of these positions — the
change that took place In relevant institutions was slow. it was combined with a dellberate
decision to develop and train Individuals the ANC felt ought to make themselves available

or ought to ensure they qualified for critical positions In government especially.

30, The deployment of cadres to strategic positions Is not unique to the ANC. it Is practiced In
various forms and through various mechanisms — even If not always acknowledged as such

— by other political parties in South Africa and In other countries®.

# Eor o useful comparative view of different International spproaches see: “Study on the Political imalvement in

Senior Staffing and on the Delingstion of Responsibifities between Minksters and Senlor Civil Servants”, Alex

Matheson, Borls Weber and Nick Menning, Emmenualle Arould, Working Papars on Public Governance

No. 6 {initpa://eix.dol.org/10.1787/136274825752 and available at https/www.oecd.org/sov/3912586 1. pdf) "

7 d%/i&e’ |
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31. In my view, cadre deployment has acquired the prominence that it has because there Is a
generai view thet there should be no political interfarence In the selection of people who

work In-the public sector.

32, However, there is swidely held view at the international level, as articulated by Matheson

et of writing In an OECD Working Paper on Public Governance, 1 that with specific referenca,

tc appointmehts of senior public service staff -

“political invovement in adiministration is essential for the proper functioning
of @ democracy. Without this an incoming political administration would find
tself unable to chonge poficy direction. However public services need
protection against being misused for partisan purposes, they need technical
capaclty which survives changes of governmant, and they need protection
ogainst being used to impair the copochy of future governments to govern.”

33. Here at home the appllntlon ofmls'appmdl is described by former DA Western Cape
leader Mr Anton Bredell in a submission made to the Public Protector quoted in her Report

Number 23 of 2020/21.5 The report relates to correspondence from Mr Bredell to the

* ibid

'Mumﬁuumwm-mmmmmmauﬁlmwmmu
the Public Protector quoted n her Raport Number 23 of 2020/21. The report relstes to comespondence from
mmwmmmmm.mm,mmmwummmﬁmm
Local Municipality to Instruct them not to continue with tha sppointmant of & Director: Corporate Sarvices untll
tu-mwwmmmmmhummmmmmrqnmm
mduﬂmuh#m'luﬂmdutﬂmmuhmmhwmunldplhl-".lnl-
letter to Mr Eredell of 29 Januety 2021, Westem Capa Premiar Alsn Winda seys that such intemal nidas
policias sre “wide-spresd [and] commen”. Ha comparas tha DA ndes snd policies on this matter to 8
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Acting Exacutive Mayor, the Speaker, Chief Whip and DA Caucus Chalrperson of the George
Local Municipality to instruct them not to continue with the appointment of a Director:
Corporate Services untfl it is approved by the DA Federal Exgcutive. In Justifying his
Instructions, Mr Bredell makes reference to a DA resolution to Implement “a parafle!
process of vetting candidates for employment in DA-led municipalities”. In a letter to-Mr
Bredell of 29 January 2021, Western Cape Premier Alan Winde says that such Internal rules
and policles are “wide-spread fand] common”. He compares the DA rules and policies on
this matter to a memorandum from the ANC Sacretary General that no sppointment

should be taken to Cabinet without passing through the deployment committee first

34. The ANC fully embraces the principle that all public servants should undertake thelr duties
in a falr, balanced and non-partisan manner. One of our founding principles is selfless
service to all the people of this country and we expect all ANC cadres to adhere to this

principle in any ceployment.

35. Democracies like Scuth Africa need to “balance two vaives that can bé in some tension:
Juir and non-polivically partisan service delivery and, subject to the low, the responsiveness

of public servants to the policies of the current executive.” *

36. At the same time, and In {ina with the OECD Study by Matheson and others, the ANC holds

the belief that political Involvement In administration Is essential for the proper

mermorandum from tha ANC Sacretary General that no sppolntment should be taken to Cabinat without passing
through the deployment commiktes first.
® hid
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functioning of ademocracy as an incoming administration would find It aimost Impossible

to change policy direction without it.

36.1. The ANC has, since the beginning of the democratic perlod highlighted that In
transforming the public sarvice to reflect democratic, more humane values and the
demographics of the country we must also emphasise professionslism and
competence. This Is reflected In our earliest policy pronouncements such as Reody
to Govern (1991) and reconfirmed at the ANC's 54 Conference. | reflect on the

pronouncements of the 54% Conference below.,

36.2. We recognise that political Invalvement In the administration of the public service .

must be clrcumseribed by legislation, convention and practice. This Is to protect
bath political and admilnistrstive positions and to create certeinty as to the division
between political and administrative responsibility,

87. The ANC's Deployment Policy is not static. It evoives as the ANC seeks to refine It, and as

we [dentify shortcomings.

37.1. During our S3™ National Conference (the resolutions of which sre annexed marked
. “ANCCR 3°), the ANC decided that we needed to monltor performance of those
persons we had deployed to various pnsl‘ﬂorl Thi miint rhnldns sure that people

we had nurtured and trained to be able to quallfy for senior positions In
government were performing st the [ével needed of them, that recommendations
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made by the Deployment Committee, and followed by the relevant institutions,

were bearing frult.

The 54" National Conference of the ANC went further and determined that
continual development would be required to ensure there was no sense of
complacency among persons developed and trained to take the lead In critical

Institutions.

38. Between December 2012 and December 2017, when | was the Chair of this Committee, It

functioned on the basis of the principles | have cutlined above.

39, | furthermore make the following points for purpases of emphasis:

9.1

The ANC makes a clear distinction between the deployment, on the one hand, of
public representatives to the various legislative and exscutive bodies In
government and, on the other hand, of cadres to cther strategic positions in the
state and soclety. In the case of the former, specific selection processes are
undertaken prior to an election for national, provincial or local sphéres of
government. Succassful candidates are placed on the party st thet Is provided to
the Independent Electoral Commission. [n the case of the latter, the organisation
identifies candidates who would be sultable, by virtue of their skills, experience
and personal attributes, to be considered for positions In various entities In the

public sector,
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39.2. The Deployment Committee does not deckie who should take up specific pesitions.
Rather it discusses wha shoukd be encouraged to apply for this or that postion,
and l.nlks recommendations to the persons making the appointments. The
Deployment Committee furthermore will give Its opinicn to sny Minister who may
seek Its guidance on critical appointments that Minster must make. It gives

guidance; It does not give an instruction to appoint.

39.3. In identifying suitable candidates for positions In public antities, the ANC does not
seek to clrcumvent the established and often legally-mandated processes for the
appointment of individusis to these posttions. Candidates are still axpacted to
submit their applications, meet the necessary requirements and be subjected to
the nofmal processes of recrultment, selection and appointment.

40, The ANC has recognised that there are several Instances where individuals appointed to
positions may not have been “fit for purpose’ and may also not have performed the tasks

In the way that It was envisaged.

41. The ANC 54% National Conference In Dacember 2017 racognised this problem and resolved
on capabliity and capacity bullding in the public service that “the merit principle must apply
. in the deployment to senlor appointments, based on legisiated prescripts and in ling with
the mhimum competency standords”. The Report of the ANC 54% National Conference,

December 2017 is annexed hereto marked “ANCCR4".
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42, It is the ANC’s view that the practice of cadre deployment should not be Inconsistent with
the pﬁn:tpjes of fairness, transparency and merit In the appointment of individuais to
public entities. We accept, however, that ‘cadre deployment’ can be misused to Justify
appaintments that do not meet these. standards. It Is for this reason that the ANC has
sought to continually revise its cadre deployment policies and pracesses, and why this
administration has proceeded to implement ANC resolutions an the professionalisation of

the public sesvice.

43.As Is apparent. from its history, the Deployment Paolicy of the ANC Is constantly
reconsidered, In order for improvements to be made where and when necessary. This
improvement Is ongolng I;'Id has also been effected to the Identification of public
representatives who would go either to national, provinclal or local spheres of governmant,
the-ANC has now appointed an Electoral Commission, which is currently chalred by former
President Motianthe. The role of the Electoral Commission was decided upon at the 54%

National Conference of tha ANC and includes:

43,1, Ensuring that ANC public reﬁmentnﬂvs undergo a transparent selection and

capacitation process to assume leadership and depioyment.

43.2. improve the quallty, Integrity, and sustainability of the selection and election of

public representatives, from local to national sphere.

433. Institutionalise the selection process and make It transparent in order to reduce

the possibility of current leadership organs from Interfering with processes.

Page 18 of 75

i



LN LR TIVIL IR R VRV VI ] DDDLIVI.N"ANL-ULD

434. Have an independent capacity to manage these very demanding processes, but
that are essential to organisational unity snd legitimacy, and quality of the public
representatives that sre put forward hvﬂnornnlnuor! for public elections.

44. The kientification and sde_cﬂqn of candidates particularly for local government includes a
process of community validation, where the community expresses its views and
preferences of Identified persons that may have besn identified and sslected by ANC
internal selection proomsses. If the community makes clear that the candidate put forward
does not sult them or meet thelr expectstions, the ANC branch will heve to report as much
and the list modified to ensure an alternative candidate is identified for that particular ward
position. This exercise has siresdy been undertaken in by-elections hekd I the last year and
for the by-elections being held during the manth of April In a number of wards.

45. The description of the ANC's Deployment policy in the public sphere has distorted It Into
" being sean s ‘Jobs for comrades’ programme. This is far from . As evinced In govemment
systems such as the United States, or the historical record ofhhrgarétwer,m
government seeks to secure the best way to see Its vision fulfilled. in South Africa no-one
would begrudge the Mendela administration for actively seeking to replacethose who
would not embrace bask constitutional principles, service to all South Africans rather than

@ select few, and respect for human rights, which the new constitutional dispensation

required,

Party political funding
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46. Inits letterto my office of 12 March 2021, the Commission asked that | address the funding
of political parties in general, “including but not #imited to the use of cash donations at
poiitical party conferences”, the “refotionship between the profits of procurement and party
funding”, and what It refers to as “possible reliance by the ruiing porty on funding received

from the beneficiariés of public procurement”

47. Any successful multi-party democracy requires a diversity of functioning political partles
that are capable of articulsting and representing the needs, interests and concerns of the
electorate. It Is not sufficient for political parties to be free of any undue restraint on thelr
activities; they also need to have the means to develop policles, undertake organisational
sctivities, Implement programmes and eampaign for elections. For this, political parties
require funding, and, In the absence of sufficient public funds for this purpose, need to rely

'on donations from members, supportive Individuals and businesses.

48, Until the adoption of the Political Party Furding Act, which takes effect on  April 2021,
there were few, If any, specific restrictions on donstions to political parties and no
requirements on the reporting of donations, either publicly or to any particular suthority.
Political party donations would only be subject to the general laws relating to, among
others, financial transictions, taxation and the prevention of corruption, money laundering

and other financlal crimes.

7 Latter from the Commission to then Acting DG Ms Mxange, parss 8.5(b), 8.7 and 8.8

Pege 20 of 75 AT rm



DBBL-MILK-ANC-UZ1

WV W WITWLL™" VAL ULD

)

49. The finances of the organisation sre the responsibility of the Treasurer General, and
corresponding Treasurers In the sub-national structures. There is an NEC sub-committee,
known as the Finance Committes, that Is responsible for supporting the Tregsurer Genersi

in managing the organisation’s finances.

50. Like cther partles, the ANC relies on several sources of funding’ These Include funds
allocated from the Represented Political Parties’ Fund (which i administered by the IEC),
membership subscriptions and levies, fundralsing initiatives like the Progressive Business
Foruﬁ fundraising dinners and other events, and donstions from Indhviduals and

companles.

51. Despite the absence of an official policy on donations, there is # expectation ~ hased on
the ANC Constitution, its principles and its values — that the ANC would not knowingly
sccept monies that sre the product of a criminal act, sre offered In exchange for favours
or are from a source known to engage In flegal or unethical activities.

52. | have heard that evidence has been presented to the Commission that suggests that the
ANC may have been the recipient of donations from Individuals and companies that

recelved contracts from the state, including In instances where the awarding of those

contracts are alieged to heve been unlawful.

53.The lack of trensparency In donations to political perties Incresses the potential for

carruption and the exercise of improper Influence on political activity and govemment
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processes. It was to address this problem that the ANC rescived at its 52™ National

Conference In December 2007 that:

“The ANC should champion the introduction of @ comprehensive system of
public funding of representative polftical porties in the different spheres of
government and chvil soclety organisations, as part of strengthening the
tenets of our new democracy. This shoukd include putting in piace an effective
regulatory orchitecture for private funding of pofftical parties and civil soclety
groups to enhance accountability and transporency to the citizenry.”

The Resolutions of the ANC 52™ National Conference, December 2007, are annexed

marked "ANCCR 5°,

54, However, it was not until sfter the next National Conference, in December 2012 (the
Resolutions of which are annexed marked ANCCR 3) — which resalved that public funding
of funding should be expanded and "accompanled by full accountobility and transparency,
including regulation of private financing of poitical parties” — that the Political Party

Funding Bill was Introduced Into Parllament.
55. As a consequence of these, on 21 January 2019, | assented to the Political Party Funding

Act, Act No. 6 of 2018, All the necessary regulations and administrstive measures have
been put In place by the government and the Independent Electoral Commission. The Act

comes Into operation on 1 Aprit 2021.
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56.The Act ushers in farveaching changes in the management, accountabllity and
transparency of the finances of political parties. The Act restricts the amount of money that
a party can take from a single denorand Its related parties s0 a5 to prevent undue influence
over parties by big donors. No party may accept more then an upper Imit of R15 million
from & donor In the same year. tmpartantly, section §(3) of the Act says: “A poiltica party
may not accept a donation thot It knows or ought reasonably to have known, or suspected,
originates from the proceeds of crime and must report that knowledge or suspicion to the
Commission”.

57.The Polttical Party Funding Act will have far resching Implications for the integrity and
transparency of our political system. it will help to rebulld public trust in the political

" process; Voters will besble o ridré eashy discéim whiose nterésts are belng advenced: ——

those of the country, a party, or private indiMiduals or entities. Donors will be able to
exercise their right to freedom of association and political consclence without having their

matives constantly questioned.

58, Represented parties will benefit, as a transparent funding regime placas them above
suspicion of being beholden to private interests. They should aiso receive sufficient funds
to perform thelr work In a fair and equitable mannaer. The Act also protects the State and
Its resources from belng used for party political activities or to support the political

ambitions of individuals.

ST
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59. The Act Is a victary for accountabliity, good governance and transparency In political

activity. It marks a new era in our body politic, and [s a milestone In our quest to bulld a

capable, ethical state free of corruption and Influence-peddling.

60. in addition, | have also enacted the Promotion of Access to Information Amendment Act,
31 of 2019, which will aiso take effect on 1 April 2019. This emendment is the result of
Iitigation that was taken to the Constitutional Court, end will make political party finances

subject to applications for Information in terms of that Act.

61. As regards the Commission request that | speak to the use of cash donations at political
party conferences the ANC has for many years been concerned about the role of money
within the crganisation, and particulary in the contestation for leadership posttions. There

are few campalgns for reglonal, provincial or national elective conferences that are not

funded.

62. The ANC has Identified weaknesses In Its approach to the funding of internal contests.
Specifically, it has noted that its guldelines on the conduct of internal leadership elections
are not sulted to the condttions of the time, and has initiated e process to review its policies
on this matter. in particular, this issue forms part of the discussion documents published

last year in preparation for the ANC's upcoming National General Councll. The relevant
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document, entitied “Through the eye of a Needle”, " is annexced hereto for ease of reference

and marked “ANCCR 6",
63, In raising this Issue during the NEC meeting of 26 July 2019, | sald:

%Mubmuofdcanappmpmdndmmwideﬂms our leadership
contests will cantinue to play themseives out in the shadows, in conditions of
secrecy and mistrust, encouraging potronage and foctionalism. (my full

statement is annexed marked "ANCCR 7).

2 ‘Through the Eye of a Needie: Towsrds a Review’, Umrabulo NGC 2020 Spacial Edition, slso avallable st
WI#MJMBEMMMM
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RESOLUTIONS, DECISIONS AND ACTIONS OF THE ANC ON CORRUPTION AND STATE CAPTURE

64. Corruption Is not a new phenomencn in South Africa. The aparthelci system was morally
and systemically corrupt. Not only did 1ts legal provisions appropriate to a small minority
the assets and resources that rightfully belonged to all South Africa’s people, but thare was
also a prevalling culture of corruption within the apartheid state, state-owned companles,

private business establishment and bantustan administrations.

65. Hennle van Vuuren captures this reaslity effectively Iin the Introduction to his book,

‘Apartheld Guns and Money’, where he writes:

“A powerful misconception, fuelied by former NP leaders and persistent
racism, is that corruption in South Africa is a phenomenon that Is intrinsic to
majority rule, It is the subtext of some criticism of the post-apartheid stote, it
Is made mone obvious bythcdnguldrfoasmmumpmrymnﬂpﬂanm
government, with littie reflection on the private sector where white South
Africans are more prominent. As the book shows, the apartheid regime fed,
bribed ond broke every rule in the book to bust sanctions.... These were not

plecemeal activities. lnstead. state capture wos systemic.”?

% van Viuren, Hennie (2017), ‘Apartheld Guas and Money’, Iacans Media
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66. The advant of democracy in South Africa was an opportunity to make a decisive bresk with
that past. Through the adoption of a new democratic constitutional dispensation, the
country sought to establish a new era of transparency, accountabiiity, ethical conduct and

-respect for the rule of law. The experience of the past 27 years shows that endesvour to

have been, for the most part, successful. The country has a Parllament elected by universal
sufirage in reguiar free and falr elections, a strong and Independent judlqlry, robust
Institutions supporting democracy, and a free and vibrant media,

The ANC’s position on comuption
67. One of the tasks that the ANC undertook In the Immediate asftermath of the first democratic

€lection was to contribute to the billding of a different society In which the institutions

and mwrmdmaﬂedlmdmardsﬂlemdsmdlnmdﬁiepeoplean

whole.

68. However, even In the early days of democracy, the organisatian was allve to the potential
for corruption within the new democratic state and within the ranks of the ANC tsaif. In
his closing address to the ANC’s 45% National Conference in December 1994 (annexed
marked "ANCCR §°), the late President Nelson Mandela said:

“But we must never forget the saying that power corrupts, and absokte
power corrupts absolutely. It hos happened in many countries that o liberation
movement comes in to power and the freedom fighters of yesterday become
members of the government. Sometimes without any fdeo of mischief,
precisely because they are committed and hard working, they concentrote so
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much on their portfolios thntﬂueyfnrpctabnutﬂlepeople who put them in
power, ond become a class, o separate entity unto themselves, who are not
accountable to their membershlp, and who rely on law, that now | am o

Cabinet Minister, the political organisation that put me In power can do

nothing.”

69. Three years later, at the ANC's 50 National Conference In December- 2997, former

President Mandela was less generous In his assessment of the motives of those in power

“who become o seporate entity unto themselves”. In his political report to the conference,

annexed merked “ANCCR 9™, he said:

*During this period, we hove also been foced with various instonces of
corruption involving our own members, inciuding those wiio occupy positions
of authority by virtue of the victory of the democratic revolution. These have
sought elther to steal public resources or to extort financlal tributes from the
peopie in return for services ta which the peapie are entitied and which those
Inauﬁodtymlegpﬂy#nd_mmlbwb!hedbpm_ Clearly, we have to
toke all necessory measures to purge ourselves of such members and orgonise
ourselves in @ way that will make it difficult for corrupt elements to gain entry

into our movement.”

.10 politieal Report of the Preskient, Naison Mandels to tha 50* National Conference of the African National
Congress: Mafikeng, December 16, 1997
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70. In every ANC Conference since then, the issue of corruption within the stats, business and
soclety more- broadly has been raised and various resolutions adopted on the sctions

required to combat it.

71. An Important aspect of the ANC's approsch to corruption over the years Is a recagnition of
the extent to which some ANC ieaders and mambers were responsible for corrupt actions,
and, as a consequence, the extant to which corruption contributed to practices of
patronage, Factiuna_lb_m and the manipulstion of organisational processes within the ANC.

72. This s liustrated in the following extract from the ANC's “Strategy and Tacticy’ document,
which was adopted at Its 50 Nationsl Conference In 1997 {annexure “ANCCR 10 to this
statsment} and reaffirmed by its 52% National Conference In 2002:1

“Positions in government also afford the movement and Rs leoders powerful
' possibllities for patronage. There is nothing untoward per sé In advancing
cadres wha, by their selfiess contribution io the ‘couse, deserve such
acknowledgement. Yet this can eoslly lend Rself to cormupt practices,
undermining good goverance and destroying critical and independent
thought and expression, and the vibrancy of o truly revalutionary movement.”

73. The organisation took the view that as much as such carruption had a corrosive effect on
the state, the economy and society, It was also deeply harmful to the ANC. The 52w

ammmn-mnmsﬂmmncm;uumur:smmmuwﬂus:-
National Conferance, Dacamber 2002
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National Conference In 2007, for example, noted that “our aocumulated weaknesses
include [an] inability to effectively deal with new tendencles crising from being a ruling
party, such as soctal dlgtgn;e, patronage, careerism, corruption and abuse of power”. Its

report s annexed marked “ANCCR 11,

74. The ANC has therefore long recognised the exdstence of corruption within the democratic
state, that some members of the ANC are compliclt In this cocruption and that such

corruption undermines our democracy and the integrity of the ANC.

75. The recognition of these facts does not mean that the ANC Is uniquely affected by
corruption. There are other institutions In soclety, Including other political parties, soclal
formations and In the private sector, thet have to confront corruption within thelr ranks.
Nor is South Africa alone In the world, Many other countries have to deal with corruption
in the polltical, economic and soclal spheres. | detall my understanding of what state
capture Is In the statement in my capacity President of the Republic. In short, after
studying the transition of former communist countries to market based economies,
Institutions such as the IMF identified a new form of corruption: state capture. This form
of corruption is @ means through which so-called oligarchs seek to manipulate polley
formulation and change the rules of the game for their awn Interests. The corruption of
the entire system in order to benefit a select few firms leads primarily to poor governance,

and therefore to poor service delivery. A govemment whose decisions are focused on
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advantaging a few firms will not pay due attention to the needs of the many. There lies the

crux of the problem.12

76. It Is clearly not sufficlent to recognige the problem. The task of any organisation ke the
ANC - especiaily with Its history of principled struggle, Its values and its mission — is to

address the problem.

Maasures to address corruption within the ANC
77. The ANC Constitution, annexed to this statement and marked ANCCR 1, provides the basic

guide to members on thelr rights, duties snd required conduct. On joining the organisation,

esch new member is required to make the following declaration:

%, L., sofemnly deciore that ! will abide by the aims ond objectives of the
mmlm_mmawmmmmmm

Iagmm_remcéttfn@nsﬂmmnanﬁﬂumandm work as a loyal

member of the Orgariisation, thot | will place my energles and skills ot the
dlspmlofﬂnmwnlnﬂbnandcahyohtmmwmm,mmm
towards making the ANC an even more effective instrument of fiberation In

2 Sop Joul 5. Haliman; Garaint ot and Danlel Kaufmann Seize the Stote, Seine the Day: Stote Capture, ‘
Corruption, and Influence in Transition publishad In the “Policy Ressarch Working Papers”™ of the World Bank

Sroup: September 2000 and Jodl Helman and Danial Keufmenn Canfranting the Ciolienge of State Copture in
Transition Economies published In the internationaf Monetsry Fund's “FAnsnce snd Development” magazine,

Vol. 38, number 3, September 2001, avaliable t
fararesIrnk. nhim
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the hands of the people, and that | will defend the unity and integrity of the

and foctionglism.” [My emphasis]

78. Members of the ANC decide freely to submit themselves to the rules, decislons and
discipfine of the orgenisation. Members who choose nat to abide by the rules contained in

the ANC Constitution or the decislons of Its structures are free to leave the organisation,

79. Members of the ANC slso affirm that they Join the organisstion seifiéssly, without
snticipation of any personal reward. Clearly, any member that is involved in corrupt

activities or seeks In any other way to use thelr position for uhdue self-enrichment is In

violation of this basic undertaking.

80. The ANC Constitution contains remedies for the viclation of its rules, In the form of

disciplinary proceedings. In terms of Rule 25.3 of the ANC Constitution:

“Any member, office bearer or public representative who foils, refuses
and/or neglects to abide by the provisions of the Constitution of the ANG, lts
Standing Orders, Rules, Reguiations, Resohutions and policies adapted or
mmwmafmmmmmmaﬂuﬂnbkmudwbmof

this Constitution.”?

13 ANCCR 1, p22
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B1. Among the acts of misconduct in respect of which disciplinary proceedings may be

instituted are:

B11. Engaging In any unethical or Immoral conduct which detracts from the charscter,
values mdlntmlb{ofﬂnANC,nmbtdehmﬂnedbythem
Commission, which brings or could bring or hes the potentiel to bring o as a

consequente thereof brings the ANC into disrepute;

81.2. Abuse of elected or employed office In the Organisation or In the State to obtain
any direct or Indirect undue advantage or enrichment;

81.3. Being convicted In u court of law for the offence of fraud, theft of money,
corruption, money-laundering, racketeering or any other act of financlal

tmpropriety. ¥

82. Among the sanctions that may be imposed for such misconduct are a fine, a reprimand,
suspension of membership, expulsion from the ANC, or In the case of an office bearer,

removil or suspension from office.

83.in addition, the NEC, NWC, Provincial Executiva Committee or Provincial Working
Committee may, at any stage prior to the commencemant of disciplinery proceedings

™ id, p23-24
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against a member, summarlly suspend the membership of that member, having regard,

among other things, to the nature and serlousness of the afieged violation.

84, Each Incoming NEC appoints a National Disciplinary Committee and a National Disciplinary

Committee of Appeal to hear and adjudicate on disciplinary cases, Similar disciplinary

structures exist at the lower levels of the organisation.

85, These disciplinary structures have played an Important role in holding members to account
for actions that violate the rules of the ANC Constitution, including acts of corruption, fraud

and abuse of office.

B6. A recurring challenge In the management of organisational discipline Is that, In certaln
Instances, the Institution of disciplinary proceedings is dependent on a conviction Ina court
of law. This Is particularly the case with respect to offences relsted to corruption and fraud.
This hes meant that the organisation has been unable to act against membars facing

serious charges of financlal Impropriety untll the completion of court processes, which can

aften be lengthy.

87. In an effort to address this problem among others, the 53 National Conference In 2012
agreed to the estabiishment of an ntegrity Commission. The Report of this conference,
held in December 2012, is annexed marked "ANCCR 3”. Amang other things, the Integrity
Commission was to recommend action against leaders and members of the ANC who face

damaging allegations of Improper conduct. While the work of the Integrity Commission
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would not substitute for discipiinary action, it was established with the expectation that it

would assist In dealing with allegations that had not yet been tested In court.

B8.In resoiving on the establishment of the Integrity Commission, the 53 National

Conferance noted the following:

“Mare urgent steps should be token to protect the image of the organisation
end enhance its standing in soclety by ensuring, among others, that urgent
action is token to deal with public officials, leaders and members of the ANC
who face damaging aliegations of improper conduct, in addition, measures
should be put in piace to prevent abuse of power or office for private gain or
Jactional interests. The ANC can no longer aliow projonged processes thot
damage its integrity.”

89, Since the estsblishment of the Integrity Commission In March 2013, there has bean
ongoing debate within the ANC on Its status and powers. The ANC's 4™ National General
Councll In October 2015, for example, took the view that the Integrity Commission should
get powers to Implement declsions and not just to recommend to the NEC. The Report of
the 4'" ANC National General Council held at Gallagher Estats, Midrand, 08-11 October
2015 Is annexed marked "ANCCR 12”.The 54* National Conference In December 2017
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passed the matter on to the Incoming NEC to give consideration to the two aptions, namely

whether decisions of the integrity Commission should be binding or advisory.2®

90.In September 2018, the NEC adopted revised terms of reference for the integrity
Commission. The ANC Revised Terms of Reference and Rules of Procedure of the ANC
Integrity Commission, 8s adopted by the NEC 28-30 September 2018 and revised by
Officigls 15 April 2019 are annexed marked “ANCCR 13”.These empower the Commission
to make any recommendation on slleged unethical conduct by ANC members “that
deems ,ﬂg". which may Include a recommendation for disciplinery action. The integrity
Commission is required to provide its judgments to the ANC Officials, NEC and any affected
member, and thase must be tabled at the NEC for noting. Any member may appeal agsinst

a decision of the integrity Commission to the NEC, which s the final arbiter on any appeal.

Response to state capture aliegations

91 Having outlined the ANC's general approach to corruption within its ranks, | will now tum
to the specific allegations that arose with respect to ‘stete capture’ and other matters
under investigation by the Commiasion. | will cutline how these allegations arose within

the structures of the ANC and how the organisstion responded.

92. It should be noted that while there i3 now broad consensus within South African soclety
that a process of state capture took place over the course of several years, It took some

time for the term to galn currency and for the phenomenon it described to be clearly

15 Annexure ANCCR 4
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recognised as such. Tharefore, even though some of the Incidents that | refer to below may
be regarded as Instances of state capture, they were not necessarlly recognised or-
described as such at the time. And even as the term gained currency, there were Individuals
In the ANC and In soclety more broadly who contested both the use afthe&rm and the

existence of the phenomenon.

93, One of the earllest daims made within the formal structures of ANC of the possibllity that
members of the Gupts famlly may have had sn Improper role with respect to the
functioning of the Executive was a statement by Minister Fikiie Mbalula at an NEC mesting
In 2011, 1 understand evidence with respect to this statement has been led before the
Commission by Minister Mbalula, former Minister Trevor Manuel and others. While | recall
the NEC meeting In which this statement was made, this matter was nat, to my knowledge,
taken further by the NEC or in any other structure of the organisation. For me, the
statement did not at the time prompt any specific concerns about the capture of the state,

84. From a publi¢ parspective, perhaps one of the esrliest signals to tha ANC of an unhealthy
Influence by private individuals over state institutions and resources was the landing of a
private aircraft IthteWAlf Force Base in April 2013, carrying guests for a wedding of

the Gupta family.

95.1n @ statement ‘released in the hours following the landing (dated 30 Aprl 2013 and
annexad marked “ANCCR 14°), the ANC said:

Page37of 75
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“The Africon Nationol Congress has learnt that guests of @ fomily hosting
some wedding at Sun Clty landed ot the Waterkioof Alforce Base today.. We
demand that those wiio are responsible for granting access to land alrcraft in
ourmmqralsommmebaslsupon which such permission was gronted,
particularly to lend at Waterkioof Alrforce Base. Those who connot account

must be brought to book.”

6. The matter was raised at the NEC meeting of 17-19 May 2013 (the statement of this
meeting Is annexed marked “ANCCR 15”). The NEC noted the reports that had been
compiled and concluded the matter by saying:. “We are confident thot the relevant
Ministers will take the process to its logical canclusion so that this incident does not repeat

leself.”

97. It shoutd be foted that the Ministers of the Justice, Crime Prevention and Securlty ("JCPS"}
Cluster concluded an investigation into the landing of the alrcraft at Waterkioof Alr Force
Base on 17 May 2018. Amang ather things, this Investigation concluded that the landing of
the filght followed “the exercise of undue Infiuence” and that the activities of then Head of
State Protocol Ambassador Vusl Bruce Koloane and South African Alr Force Lieutenant-

Colonel Christine Anderson “were a serious dereliction of duty”. A copy of this repoit® Is

annexed mariked "ANCCR 16”.

18 yops Clustar Report "Landing of a Chartered Commerclal Alreraft at Akr Force Bass Watarkioof', 17 May 2013
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SB. Allegations of state capture assumed greater prominence In the afterinath of the removal
of Mr Nhianhia Nene as Minister of Firance In Decamber 2015 and revelations by Deputy
Finance Minister Mcebls] Jonas In March 2016 that meinbers of the Gupta family had
eariier offered him the position of Finance Minister.

98. These issues were raised sharply at the NEC meeting of 18-20 March 2015. Among other
things, the media statement released at the conclusion of the meeting said:

“The ANC NEC hod frank and robust discussions on the serious allegations
surrounding the Gupta famMly and its purported infiuence In the appointment

their interests. Such actions can hove no ploce in the ANC or &5 govemment
oS they have the potential to undermine and erode the credibiiity and
onfidence of our peaple in the leadership of their organisation, the ANC and

s government.

‘Werq{ectthenmbnafanybwfn:surfumﬁrmuekmmmﬂwm
over the ANC with the contempt k deserves while aiso recognizing the need to
auwpmuamemmﬂmyqf.ammmtmdawmmmm
appointment of ministers and deputy ministers Is the sole prerogative of the
Presidant of the Rapublic, in line with the Constitution. To this end, the ANC
continues to confirm Its full confidence in cur President.”
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This statement Is annexed marked "ANCCR 17",

100. Glven the seriousness of the allegations, the NEC msnduted the Officials and the NWC
“to gather oll pertinent information about the allegations to encbie the ANC to toke
oppropriate action on this matter.” The NEC made a cali on all members who have

Information to approach the ANC Secretary General's Office.

101. Following the NEC's call for people to come forward with information, it was reported
thata _mmbarofANCmembcrs came forward to engage with the Office of the Secretary

General. However, only one person would make a written submission on the matter. On

the basls o this report, the NECsald:

“The aliegations made were serlous, they connot be treated lightly and many
warrant o comprehensive investigation. The NEC has odvised comrades to
formalise their complaints to institutions that deol with complaints of this

nature.”

The statement of this NEC meeting, heid between 27 and 30 May 2016, is annexad marked

“ANCCR 18",

102. While the call for ANC members to come forward did not yield much Iinformation that
the organisation could use, It Is significant that the NEC called for further investigations by

the competent authorities and for ANC members to provide informetion to any such

Investigations.
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103. Ancther important development during this time wasthe deciine In the ANC’s electoral
‘§upport In the locsl government elections of August 2016. Opinion reseirch at the time
indicated that the Issue of corruption was becoming an Issue of greater concern among
voters end that it wps among the factors that contributed to the ANC's weeker
performance. This was one of the more direct weys, although not the only one, In which

public opinion contributed to a shift In the ANC's response to state capture.

104.  One of the Investigations arising from the allegations In the public domain was that
conducted by former Public Protector Thull Madonsels, who relessed her "State of Capture’

reporton 2 November 2016. t s crtical to note that while allegations of state capturewere

directed at senicr leaders, It is ANC members who brought this matter to the attention of
the movement, and many of them provided evidence to the Public Protector. Similarty, it
was ANC members In the NEC (and other structures) who were calling for stern action on

these allagations.

105. Later that month, the NEC held a meeting at which a call was made by some members
of the NEC for ANC President Jacob Zuma to consider stepping down as Prasident of the
Repubilc in light of the Issues ralsed In the Public Protector’s report and reported In the
media. The NEC statement (snnexed and markad “ANCCR 19"%7) described the discussion
as follows:

# Statament of the ANC NEC Masting, 26-27 Novamber 2016
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'rheNEcdeddedthatevzqthoughthﬁssuemmMermlheagendamr
in the Political Report, the debate should be offowed without ony
suppression... Following robust, honest, candid and ot times difficult
discussions, the NEC did not support the call for the President to step down.
The NEC resolved it was meve urgent to direct the energles of the ANC In its

entirety to working towards the unly of the movement.”

106. At a subsequent NEC meeting, In May 2017, a call was once again made for former
President Zuma to consider stepping down as President of the Republic. The statement

released at the conclusion of the meeting, annexed marked “ANCCR 20”, sald the following:

*This [the call for President Zuma to step down] we corsidered to be part of
o brooder discussion charocterised by the restiessness manifesting ftseif in
society, where certain sections have made similar colls. A number of
members of the NEC were of the view that the ANC should listen to this coll,
Vorious contributions In support of ond against the appeal to President to
step down were raised. Many more were neither in favour nor against the
' appeal but emphosized the need for unity within the organisation. The NEC
swnhttohavcadcwnidammqfthewmmofmrqomm
President; appreciating that some calls, especially thase made by the
opposition, are not so much about removing the President but rother
disiodging the ANC tself from power. The NEC concluded the matter by
recommitting Itseif to focus on the task at hand and what our peaple expect

fromus.”
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107. The same NEC meeting endorsed the proposal arising from the Public Protector’s
Report for the establishment of a Judicial commission of inquiry into allagations of state

capture without delay. it sald:

“The terms of reference of such Commission of Enquiry must be broad enough
t0 uncover the influence of business on the state. The NEC expressed Its desire
0 see oll processes of reviewing the Pubiic Protector’s State of Capture repart
accelerated 5o that they are not an obstacle to the speedy estabiishment of
the Judicial Commission into State Copture. 18

108. Support for the establishment of a commission of inquiry ito state capture was further
resffirmed by the ANC's 5™ National Policy Conference in June/luly 2017 and by the
Allisnce Political Councllin October 2017. The ANC's 54% National Confererice in December
2017 reaffirmed the call for the “expeditious establishment of such a commission of

Inquiry.

109, On 12 Februaty 2018, the NEC held a special meeting to reflect on the position of
former ANC President jacob Zuma as President of the Republic of South Africa. After an
“exhaustive discussidn”, the NEC decided to recall President Zuma. A statement released

after the meeting (snnexed marked *ANCCR 21”) sald:

18 statament ANCCR 21
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. “The National Executive Committee firmly believes that this situction requires
us to act with urgency in order to steer our country towards greater leveis of
unity, renewal and hope. We ore determined to restore the integrity of the
public institutions, create political stability and urgent economic recovery...
The decision of the NEC provides certainty tv the peaple of South Africa ot o
time when the economic ond social challenges facing the country require
urgent and resolute response by ail sections of society.”

Role of the ANC In Parfiament

110. The role of the ANC in Parlament, particularly with respect to the exercise of oversight,
Is dealt with at length in statements submitted to the Commission by Mr Magashule,
deposed on 8 October 2020, and Mr Mantashe, deposed on 12 March 2021. | will therefore
only deal with specific matters on which the Commission has sought comment to the

extent to which these have not been canvassed in the aforementioned submissions.

111, Wwithinour bonstltuﬂonﬁhhaworlc, members of the Executive are also members of
the National Assembly (with the exception of the President and up to two Ministers snd
Deputy Ministers appointed from outside the National Assernbly). This means that most
Ministers and Deputy Ministars are elected members of the Nationsl Assembly In their awn
right, are members of the caucus of the govemning party and participate In any forums or
structures established to coordinate the work of the governing party In Parllament.

112. in addition to exercising oversight over the Executive, Parllament has a broader

Constitutional mandate, Including:
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112.1. choosing the President;
112.2. providing a national forum for public consideration of lssums;

112.3. passing legisiation;
112.4. scrutinising and overseeing executive action.®

113.  For the governing party, this means that a fundamental faature of its role in Parllament
Is the implementation of Its electoral mandate. This ks a responsibility that falls s much to
members of the Executive as It does to other members of Parliament that are not In the
Executive.

114. - Members of the Executive and other members of Parllament therefore have both
common and distinct responsibilities. They have a common responsibility to implement the
policies and programmes contained in thelr election manifesto, Yet, at the same time,
members of Parliament have & distinct responsibility to hold the Executive to account.

115. This presents a natural tension In the fulfiiment of the varicus elements of the
Constitutionsl mandate of Parliament. Such a tension is not unique to South Africa; it &s
prevalent in many political systams around the worid. The challenge for any democracy Is
how to manage this natural tension to énsure that Parllament effactively exercises ail
elements of ts mendate. I would argue that this management s a function of several
factors, including the design of Parflament’s rules and structures, is conventions, the

™ Constitution of tha Republic of South Africa, 1996, Sectlon 42(3)
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prevalling poiltical culture, and the role and influence of other formations, both within and

ouytside the state.

116. Thisis not only a function of the design of our Constitutional dispensation. This tenslon
is also present, In different forms and to differing’ degrees, in constituency-based
Parfamentary systems {llke the United Kingdom) and in systems where the President and
legislators are elected on different ballots {like the United States). In both of thesa cases,

and In many others, party sffilistion and electoral mandates are slﬁnlﬂcant factors In the

exercise of legislative oversight.

117. ( make these obiservations not to excuse Ispses in the exercise of Parllamentary
MlslshtoftheEnewﬂvE,butwprwldeloom&tanhMmrduofmrsU!tqeedsto

be understood.

118. A related matter, on which the Commission has asked me to comment, is whether ANC

MPs should be entitied to vote “In accordance with their consclence” on issues related to

allegations of corruption by members or deployees of the ANC.

119. Asindleatad in 77 sbove, the ANC Is an organisation that individuals join voluntarily. It
Is apen to all Soul:hAfrlunsabwétheage of 18 years, “who accept Its principles, poficies
nndpmgmmméandmmmmmdmabmbynsmﬁuﬂmcndmhm For most

people, therefore, joining the ANC is an act of consclence, motivated by the objectives and

2 gem ANCCR 1
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values contained in the ANC Constitution. Members are, however, expected to abide the
ruies of the organisation, to accept Its discipline, to participate I s sctivities and to defend
the palicies and the positions of the organisation. Members who do not wish to do 5o, are
free to lsave the organisation.

120, These rights and responsiblities apply equally to ANC MPs. As with any other member,
they are bound by the decisions of the relevant structures of the organisation, duly arrived
at through democratic processes. Thaugh this would apply to varying degrees under any
electoral system, this ks reinforced under proportional representation, where MPs are
elected on the basls of the number of votes recelved by their party. They are in Parllament
to Implement the manifesto of their party and to act In accordance u_fl'l:h the collective

“pasition of their party on matters before Parliament.

121.  All Members of Parliament have an overriding duty arising from the affirmation they .
make on assuming their positions. Among other things, they undertake to "be falthful oo
the Republc of South Africa and fto] obay, respect and uphold the Constitition and allther
faw of the Republic”2 ni other words, all parties have to ensure thet their constitutions,
policies and practices accord with the basic law of the land.

122. The ANC has endeavoured throughout the 27 years of the democratic Parflament to
ensure that Its members act both In accordance with their oath of office and In line with

* Constitution of the Republic of South Africa, 1996, Schedule 2, K1)
Page 47 of 75

=7



CR-BUNULE-UL-UDL DU LTIV WM TG

the electoral mandate that thay carry; that they are both falthful to the Constitution and

ablde by the decisions of the collective.

123. The question posed by the Commission — and by the allegations of corruption In the
Executive and in other parts of the state — is what Is expected of MPs who belleve that
there Is a conflict between the pasition of their party and the path they have undertaken.
This Is not a theoretical consideration. | would suggest that it Is a consideration that hes
been faced by several MPs during the period under review. For some MPs, this may have
come down to 8 cholca between one’s ‘conscience’ and the ‘party fine’. | would argue,
however, that some MPs took ancther view, asking themselves how they could fulfil thelr
osth a5 MPs and remain true to the principles of their party in.a. context where, to their
mind et jeast, the party collective was not acting against allegations of corruption. How

could they, In the context of s politically contested space, ensure that Parllament exercised ,

oversight?

124. In myview, the answer to this question can be found, at least in part, In the events thet
unfolded In Parfiament from lste 2016 and Into 2017, where the ANC and other parties
initiated a number of Inquirles Into allegations of malfeasance In some state-owned
-enterprisas and parts of government. The affidavit of the former ANC Chief Whip, the jate
Mr Jackson Mthembu, deposed to on 7 October 2020, provides an sdequate description of

these Inquiries and the decisions that Informed tham.

135.  itls clearfrom Mr Mthembu’s sccount that the determination of the ANC [n Parllament

to probe these allegations was both a response to the evidence of wrongdoing that was
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accumulating In the public domaln and the Implementation of the decisions taken by the

ANC'’s constitutional structures, especially Its NEC, to ensure the Proper Investigation of
these glegations.

126. Theremy,ofmune.belnmnmwhmdecuqmmltbvlppmpﬂuul&uewm
of the ANC on specific issues do not eccord with the letter and spirit of the country’s
mnsumthnorcuuldMetheeﬂ'ectofundemlrﬂnqeﬁnrumatnIn the Idesls it
enshrines. Other matters may knvoke & contradiction between preferred coflective policy
action and the privately-held belfefs of Individual public represantatives. These instances
woutd, In & political party system, be the exception —nat the norm. | would suggest s few

ways in which such difficuities are manuegl )

126.1. The first level is to attempt to convince the decision-making structures, Including
the caucus, of what @ member may consider to be the correct postion, or vice

126.2. The second level Is to draw the attention of relevant léadership structures to the
corfiict that a member may experfence In supperting » particutar policy approach
andseekwldnnoeonhowwmanmﬂnhue.mernrelmanmwhemﬂ\e
ANC has found ways to manage such situatiors as with some religious leaders In

the ANC caucus, meny years ago, In dealing with the lssue of termination of
pregnancy. In mklmnce,meml;h_tofﬂlem“\dﬂlelmplimlomforbmh

the Individual member and the party are carefully weighed by the leadership.
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126.3. The third and ultimate level derives from the very essence of democracy: if the .
party consistently takes decisions that are against the Interests of the peaple, the

voters themselves would pass their judgemant in an election.
Role of the Alllance end other formations

127. No acnnur.\t of the ANC's response to state capture would be complete without a
refiection on the role and influence of formations alied to tha ANC. This Includes the ANC's
Alliance partners, the South African Communist Party (“SACP") and the Congress of South
African Trade Unions (“COSATU"), grougings of ANC stalwarts and military veterans, and
civil society organs. While these organisations can and should spesk for themseives, the
positions, pronouncements snd activities of these groupings undoubtediy had an Impact
on the approach taken by the ANC. They also played an important role in drawing public
sttention 1o the lssue of systemic corruption and thereby contributed to the steps that

have been taken to Investigate It

128, Whileitis neither possible norappropriate to provide a comprehensive account of their

contribution, | will cite a few examples by way of llustration.

128.1. The spectre of state capture {although it was not described In those terms) was
pointedly raised in an Alliance Summit held from 27 June to 1 July 2015. The
Summit brought together the national ieadership structures of the ANC, SACP,
COSATU and South Affican National Civic Organisation {*SANCO"). The Declaration

ofthe Summit (annexed marked “ANCCR 22%) ralsed concern about the “dellberate
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manipulation” of Internal democratic processes and the systemic emergence of
patronage and nepotism. ft seid this behavicur s “the entry-paint for corporate
capture and private business interests outside of our formations to undermine
organisational processes”.

. 128.2. The SACP has been vocal in its cpposition to corruption and state capture.
Following public pronouncements by sivenl ofits leaders, In june 2016 the SACP
CenﬁlConMﬁeetookaﬂm publicsunoe,wh.ldl included a criticism of the ANC
{eadership. This statement is annexed marked “ANCCR 23" Ainong otﬁar things, It

“We belleve that it is misguided, therefore, for thase in the ANC'
leadership who now seek to dismiss concern about corporate capture as
I it were just 0 marginal issue. We certainly ogree thot nefther the ANC
nor govemment are corporately captured in their entirety. But the
probiem is widespread, and threatens to become endemic... in foct, it is
only by addressing the challenges of parasitic corporate copture head-
on, without fear or fovour, that we will regffirm the values of our
Wberation struggle, ond begin to regain the respect of millions of ANC
supporters and South African citizens in general.”

128.3. in the Political Report to Its 14* National Congress n July 2017, the SACP sakf thet
state capture undermined the devalopmental capacity of the state and called for

~f Fn
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the Immediate sstablishment of an independent judicial commission of inquiry into

state capture. A copy of the Political Report |s snnexed and marked as “ANCCR 24.

128.4. In August 2017, COSATU called @ nationwide strike against state czpture.
Significantly, this strike call received support from several querters, including
Business Unity South Africa, Business Leadership South Africa and the Chamber of
Mines. A copy of the COSATU Central Executive Committee Staterment of August

2017 Is annexed and marked as “ANCCR 25",

128.5. In October 2016, a group of more than 100 stalwarts of the democratic movement,
which Included Rivonia Treason Trialists Ahmed Kathrada, Andrew Miangenl and
Denis Goldberg, released a statement calling on the ANC to “recialm the trust of

society and moral high ground*2 (It is annexed and marked "ANCCR 26°). In the

statement, they said:

*Communities that have looked to the ANC for leadership and who we
shouid serve, increasingly see self-enrichment, corruption, nepotism
and the abuse of power... As stalwarts and long-serving members of the
ANC, we have profound responsibility to the movement and the country
.to ensure that the principles ond values of the ANC are not destroyed.”

2 *£pp the Seke of Our Future’, Press Release, 27 Ochober 2016
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1286. In April 2016, the 'South African Council of Churches ("SACC") created an
‘Unburdening Panel’ to receive information_ of any experiences of corruption
covering the period of South Africa’s democratic era. its report annexed and
marked 'mccgzr.Thepmmwuhuandbylllqaﬂom made by Mr Jonas
and former ANC MP Wijle Mentor about being offered Cabinet ‘positions by
members of the Gupta familly. From testimony received during the process, the
SACC concluded that:

‘A coreful analysls mokes the case for... observoble trends of
inappropriate control of State systems through a power-eiite that s
pivoted around the President of the Republic that is systematicatly

siphoning the assets of the State.”

129, WhllethelmputofﬁlseandoﬂnrdlvdapmenuonﬂEMmeﬂot have been
Immediately dpparent, | would argue that the positions taken by lilsd formations and
respacted volces in society played an important role in Influencing the direction of
discussions within the ANC.

Significance of the 54% Nstional Conference i
130. - Since Its formation, the ANC's mMImmmmmm

milestones in the organisation’s growth and development. The 54* National Conference,
which was held st Nasrec, Johannesburg on 16-20 December 2027, was na different in this

3 SACC Raport to the Church mmmuumuurhunmmmmuumsmm,nm

2017
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respect. (t was @ watershed momant in the ANC's efforts to assess hts strengths and

weaknesses and to confront state capture and corruption within Its ranks.

131, Much of the discussion at the Conference on Issues of state capture was framed by a
‘Disgnostic Organisational Report’ presanted by then Secretary General Gwede Mantashe
to the National Policy Conferanca in July 2017. (Policy Conferences are generally held
around six months before & National Conference to prepare policy proposals for
consicderation at the Nationat Conference.) The Diagnostic Organisational Report, which
was presénted on behalf of the NEC, directly addressed the aliagations against the Gupta

tamily and some ANC leaders In the broader context of state capture.

132. Given the significance of the document, it is worth guoting some passages at length:

“Mistakes committed ot Government level offect the ANC directly, and the

amaanﬂonmnnotchﬁnnntmbemwm

'Anmmpleafthtsbthzdebaﬂonsﬁteapmm which was storted within
the movement and the Communist Party was voclferous about. The issue of
the Gupta fomily being too influential in the decisions of the stote fias become

a household discussion...

sjowever, their relationships with the fomilies of prominent leaders attract
the attention of the people. When there are benefits thot accrue to fomilies of
the leadership, khmmdwhmtmmmmmlmmm
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Supposed to have foclitated the accrual of benefits. The leadership of the ANC
Mﬁmhmbymmmmmmmhmnanmr
case, we bacome dismissivé and defensive about It

The publc autcry about the influence of the Gupta fomily has ied 1o
mmmwmmmdwmmwmmm
Comdlddmrdm.Sédnmbﬁeguﬂon:mmdcmManumberqfﬂle
feaders of the ANC, Mofdeammmm@Manwmem
o defence wes developed by using the rea! threats we fuce as a movement. A
mmmdmﬁwmimmmmmmmavmm
... Jomlly to'the regime change ogends. Whik it must be acknowedged! thot -
mﬂmchmsumlmanunémumlﬁndand_amugym

dﬁfendﬂlemmuyapdlﬁemmntmmhdewbnd this connot be
mdwémbﬁenmpﬂmormqumm

The Diagnostic Organisational Report ks attached hereto as “ANCCR 28",

133. The National Conference adopted a resolution on organisational renewal that noted,
among other things, the following: '

133.1. an Increase in corruption, factionalism, dishonesty and other negative practices
that seriously threaten the goals and suppart of the ANC;

"'Anumucwmf.s*mmwmﬁmu,um-smmv
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133.2. that the lack of Integrity perceived by the public has seriously damaged the ANC's
image, the people’s trust In the ANG, its ability to occupy the moral high ground,

and Hs position as leader of soclety;

133.3, that current leadership structures seem helpless to arvest these practices, elther

because they lack the means or the will, or sre themselves hald hostage by them;

and,

133.4. that the state Investigatlvé and prosecutorial authorities appeer to be weakened

and affected by factionai battles, and uriable to perform thelr functions.

134. -The Conference consequently resolved to:

134.1. demand that every ANC member accused of, or reported to be involved In, corrupt

practices account to the integrity Commissicn immediately or face disciplinary

processes;

134.2. summarlly suspend people who fall 1o give an accaptable explanation or to
voluntarily step down, while they face disciplinary, Investigative or prosecutorial

procedures;

Page560f 75
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3. publicly dissssociite the organisation from anyone, whether business donar,
suppnrﬁoi'maﬁbcr,auumdof_' on or reported to be Involved In

corruption;

184.4. ensure that ANC members and structures mm the lnw-unfotummt
lnndestnalmnuﬂvpmewtnmmmmyofwrmm ; and,

134.5. require the ANC deployees to Cabinet, ‘especially Finance, Police and Justice, to
strengthen state capacity to successfully Investigate and prosacute corruption snd

account for any fallure to do so.

135. The 54 National Coniérance resolutions signalled a clear determination by the
membership qfthmcwm;lnm-hihubmham.,
break with corrupt practicas and to Inftate an ethical political and organisations! reriews!
of the ANC..

136.  In my closing address to the 54% National Conference (snniure ANCCR 29 hereto),
Inﬂamdhbomdﬂn@nﬁrmum-ﬂikmh_ﬂwﬁbﬁmﬁmz
At the stote Jevel we must corfront the relly tht critlo! instituticns of
our state have bien targeted by indMiduals ond familes through the exercise
of influence and the manipulation of govemance processes ond public

fesources...
PageS5Tof 75
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“Whether we coll this state capture or simply corruption, this has undermined
the integrity of our institutions, cost our economy hundreds of biffions of rands
and contributed to the further impoverishment of our people...

“This Conference has resolved that this must be acted upon ond stopped, We
must also act feariessly ogoinst alleged corruption. and abuse of office within
our ronks... This Canference has resolved that corruption must be fought with
the same Intensity ond purpbae that we fight poverty, unemployment ond

inequoltty. =

Specific matters relsting to the ANC Officlals
137. The Commission has requested that | provide information on specific matters that

would have served before the ANC Officials.

138. With respect to the dismissel of Mr Nene as Finance Minister and his replacement by
Mr van Rooyen, the dismisssl of Mr Gordhan as Finance Minister and the proposed
appointment of Mr Brian Molefe as Finance Ministes, these matters are dealt with In the

statement made In my capacity as President of the Republic,

135, On the appeal by Mr Popo Molefe regarding PRASA, Mr Molefe met the ANC Officlals.
| cannot readlly remember exactly when this took place. He made certsin aliegations

regarding the situation at PRASA. The Officials acknowledged that Mr Molefe raised serious

A Ciosing Address by ANC Pmldmo;rllﬁllmphunhtlles"' National Conference, 20 Decamber 2017
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matters and made significant allegations that were best handied by the appropriate law
enfarcement agencies. The ANC Is not an investigatory body or law enforcement agency
capable of dealing with matiers of alleged corruption snd criminality. The Officials
therefare advised Mr Molefa to spproach the reievant agencies to ensure these matters

ware [nvestigated.

140. Onthe approaches made by former Directors-General, military veterans snd others on
the lssue of state capture, these need to be viewed in the context of statements, actions
and representations by various soclal actors during this parb;i,someef\ivhom approachad
the ANC leadership to raisa thelr concerns. | deal with some of these In the section above

__on ‘Role of the Alliance and other formations”. { understand thlt the meeungs held

between full-time members of the ANC top 6 and some former DGs and mititary veterans
are dealt with in sffidevits filed with this Commission by persons with personal knowledge

of the meetings.

141, On the alleged donation to the ANC from Ms Merla Gomez, | am informed that this
matter is dealt with In the submission to the Commission by former ANC Treasurer General

Mr Zwelin) Mkhize, in an affidavit he deposed to on 3 December 2020.

Process of renewal and comection
142. Foliowing the 54% Natlonal Conference, and in line with its resolutions, the ANC
embarked upon a process of organisational rebuflding and renewal. This included

cormective measures both within the ANC and in the State. While the |atter sre dealt with

axtensively in my statement to the Commission in my capacity a5 President of the Repubilic,
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and | will therefore not discuss tham again here, It Is Important to note that these measures

were informed by the mandate of tha ANC’s National Conferencs,

143. Just a few weeks after the National Conference, the Incoming NEC releasad its first
January 8% Statement (a full copy of which is annexed marked “ANCCR 30%), which outlined

the organisation's priorities and tasks for 2018. It took a firm position against corruption:

“Corryption in [state-owned entetprises] ond other public Institutions has
undermined govemment’s progrommes to address poverly and
unemployment, weakened key Institutions, discouraged investment ond

contributed to division within the ANC ond the Alliance...

“Ant-corruption efforts within the state must be more effectively coordinated
and all forms of corruption mmtbecmoudmdpm This Includes
worruption, collusion and other criminal activity n bﬁepﬂwmm which
must be fought with equal difigence and determination.

“Strong ond efficient low-enforcement agencles are critical to the fight
egainst carruption and crime generally, and to the restoration of the integrity
and legitimacy of the state. in this regard, the ANC is of the firm view that the
country’s intelligence services, the police and prosecutorial outhorities should
mmwmmmmmmmfammmmmm
fawworpldudioeimeyshauldwnﬁnuembeattﬁ!hmﬁmtoﬂheﬂght
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against corruption and stote capture, and work with communities to deol
decisively with acts of criminaiity that threoten to tear communities apart. ™=

144, The January 8% Statement sald that among the priority tasks for the organisation for

“We shall work to restore the integrity and credibiilty of the ANC. We need
cadres who are committed to serve no other interest thon the interests of the
mpmmmmmnmﬁ;rmmwmmmm
positions thiey otcupy, and who safeguard public resources. We sholl
strengthen the inbegrity Commission to deal with matters of ethics In the

organisation ond finalise Its standing and the status of ks decisions by June

this yeor, "

145. An important part of the ANC's renewal process was to publicly identify and
acknowledge the extent of corruption within the State and within fts awn ranks. The ANC's
2019 Election Manifesto (dated Isnuary 2019 and annexed marked “ANCCR 31" was a

significant moment in this process. Among other things, the Manifesto sald:

“The ANC ocknowledges that we made mistakes and veered off course.

2 statement of the National Executive Committes on the occesion of the 106 annivarsary of tha African
Nationai Congrass, 8 Janusry 2018
2 i,
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“As a nation, we have learned the horsh impact of corruption on soclety and
the economy. We hove witnessed the loss of integrity In some of the
institutions of state, business and political ond other organisations. We have
lecrned hard lessons about the vigilance needed to stop lawlessness, greed
ond seifishness from toking root. We are resolved to work with our people to

address this concer In our sockety...

“We will ectively promote g culture of integrity thmu_ghput the stote, society .
and within our peopie’s organisation - the ANC. We will ensure thot leaders
and members of the ANC and the broader movement ond those entrusted
with public responsibiiities are uncorrupted, honest ond self-disciplined with
clear values who con resist morol pressures. We wiil not tolerote practices that
harm the public interest. We will hold peopfe occountable and thase who oot

public resources must face the might of the law.”

146. As detalled In 144 above, the ANC has since the 54 National Conference also
strengthened the Integrity Commission. In Its meeting of July 2019, the NEC revised the
terms of reference of the integrity Commission to enable it to call on ANC members and

leaders to appear before it, to enable members to present themseives to the Commission

and to strengthen the Commission’s investigative capacity.

147. The aflegations that surfsced during the coronavirus pandemic about corruption in the
procurement of personal protective equipment and other essential supplls compelled the

ANC to reaffirm its stance agalnst corruption .am'_l undertake further measures In the
Page 62 of 75
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Implementation of its Conference resolutions. | refer here to the Statement of the Nationa
Executive Committee of the African National Congress heid on 31 July — 2 August 2020,
annexed marked “ANCCR 327,

148. [t prompted a letter from the ANC President tothe membership of the organisation In
which | outiined actions the ANC should take without delay. These Included the following:

148.1. the ANC should Implement without delay the resolutions of the 54* National
Conference on dealing with corruption, including that:

148.1.1. every cadre 2ocused of, or reported to bghlmnlved In, corrupt practices must

account to the Integrity Commission immediately or face discipiinary

processes;

148.12. people who fall to give an acceptable explanation or to voluritarily step down
while they faca discipiinary, investigative or prosecutorial procedures should

'be summarily suspandad;

148.13. the ANC shauld publicly disassociate tself from anyone, whether business
donor, supporter or member, accused of corruption or reported to be
involved In corruption;

148.2. require ANC leaders to make regulir declarations of financlal Interests;
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148.3. conduct lifestyle sudits of all ANC leaders and public representstives;

1484, develop a clear policy on ANC leaders and thelr family members doing business

with the state;

148 5. strengthen the Integrity Commission and provide it with ciear administrative and

legal support.

‘The letter from the ANC President to ANC members has been attached as “ANCCR 33°,

149, The NEC, In Its meeting of 28-30 August 2020 endorsed the letter from the ANC
President 8s a “cleor articulation of the policies and pasitions of the organisation, and

agreed to the implementation of the points of action contained therein”,
150. The NEC further directed that the following should happen:

150.1. Members of the ANC who are formally charged with corruption and other ssrious
charges must Immediately step aside from all leadership positions In the ANC,
legislatures or other government structures pending the finalisation of their
matters and mandated the Officials to develop “guidelines and procedures” for the

Implementation of the "step aside” resolution.

150.2. Members who did not step aside, In line with the resolution, may be summarlly.

suspended.
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150.3. Membenoftmmahnarereporhedtobe!mdvadlnuonuptundaﬂlerlem
criminal practices must go to the Integrity Commission and provide a credible
expianation for these allegations or reports. Should members fall to give an.
lmaphblg explsnation, they may be suspended.

150.4. Members of the ANC who are convicted of corruption or other serious crimes must
résign from leadership positions and face disciplinary action in line with the ANC
Constitution.

The NEC Statement of 28-30 August 2020 is sttached heretoss “ANCCR34™,

151. The NECfurther directed the Officials to develop guidelines on the Implamentation of
the Conference resolution and subsequent NEC decisions. The Officials appointed s task
team of venerable elders and stalwarts, supervised by the Tressurer-General and led by
former ANC Deputy President Kgalema Motianthe, to develop the guidelines and

procedures on stepping aside.

152. The draft guidelines and procedures were presented to the NEC meeting of 13- 14
February 2021 and adopted at this meeting. Full Implementation of the ressiution was
deferred by a month to effect tachnical refinements and Mhup structures to fostar
common understariding and unity on the spproach to Implementstion. The NEC Statemant

of 13-14 February 2021 is attached a5 “ANCCR 35".
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153. The NECIn Its meeting of 26-29 March 2021 résolved to implement the Resolutions of
the 54 National Conference on ‘stepping aside’ and directed thet “all members who have
been charged with cormuption or other serious crimes must step aside within 30 doys, folling

which they shouid be suspended in terms of Rule 25.70 of the ANC Constitution.”

154. The NEC Statement of 26~29 March 2021 is attached as “ANCCR 36°
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ANALYSIS OF THE ANC'S ROLE IN STATE CAPTURE AND CORRUPTION

155. As is evident from tha decisions and statements outlined above, the ANC recognisas
that state capture and corruption have takan & great toll on our socisty and our economy.
These practicas ercde the values of our Constitution and undermine the rule of law; They
threaten the achiavement of the growth, development and transformation of our country.

156. The ANC's 54" National Conference resolved to support the establishment of this
Commission, and has consistently expressed its support for the objectives and the work of
*__ the Commission. The ANC maintains that this Commission s an kmportant part of the

broader social effort to end all forms of state capture and corruption.

157.  The ANC's position has beer that it is the responsibility of ANC members — and indeed
of il South Africans —to assist the commission In its work.

158. In addition to the damage inflicted on soclety, state capture and corruption has had a
serious Impact on the integrity, unity, capabliity and cradiblity of the ANC.

159.  The allegations of maifeasance that the Commission was estabilshed to investigste and

sbout which much tastimony has been Iudouurre'dmlhﬂlemc'wﬂnmmlngm

In national government and In most provinces and mnldpalltlés.
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160, Allegations have been made at the commission against a number of ANC leaders and
rmembers. While many of these allegations have not yet been tested and the commission

has yet to make any findings, these allegations do have a cumulative effect on the ANC's

Integrity and standing In soclety.

161. However, as Is evident from section 67 above, corruption within the ranks of the ANC
was & broad Issue of concern over many years. indeed, there have been occasions where
allegations have been made agalnst ANC leaders and members, and instances where ANC

leaders and members have been prosequ&d by the State and disciplined by the

organisation.

162. WIith the passage of time, however, as more reports began to surface In the public
domaln.about the afleged ‘capture’ of public entities by private interests and the undue
influence of certain Individuals, notably members of the Gupts femlly, In executive
decisions and appointments, ANC members began to ralse concerns withir: the various

structures of the orgenisation.

163. As the volume of evidence began to mount In the public domaln, the Issue of state
capture was Increasingly a subject under discussion In the NEC and other ANC structures.
it was also a matter taken up more directly by the ANC's Alliance partners, the South African
Commaunist Party and the Congress of Scuth African Trade Unlons, and by ANC veterans

and others cutside the structures of the onganisation.
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164. The issue of state capture — whether indeed it exdsted, Its extent and form, and what

should be done about it — became s matter of political contestation within the ANC.
Differences over this lssue contributed to divisions within the NEC and other ANC
structures, which divisions were evident also In govemnment, In pariiament and other
sections of soclety.

165. Indeed, the Issue of state capture and corruption wes prominent In the contestation
that took place shead of the ANC’s 54" National Conference In December 2017,

166. Aithough the ANC, as an organisation, did not have direct evidence of state capture
. activities at the time they were belng p_erpetratnd, lnd__dl_& nhot have the Investigative

capacity to probe the various allegations, It Is necessary to sddress the Issue of whether
the organisation, through action or Inaction, enabled the commission of these activities.

167. inthis regard, certaln ohjactive and subjectﬁh factors should be considered:

167.1. Corruption Is, by is nature, a covert activity. Those who perpetrate corruption and
related crimes generally seok to keep their sctions hidden and disguise their
intentions. Thersfore, even as corrupt activities may be taking place within
Institutions, It is entirely concelvable that most members of the institution would
be unaware. It was due to the covert nature of these actMties that, for the most
part and for much of the period under corsideration by the Commission, these
Issues did not arfse within the structures of the ANG, and, it would be fair to say,

were not known t0 most of the members of these structures.
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167.2. The abllity of any organisation — but especially a political formation — to act on
allegations of maifeasance relies not only on Its formal rules and procedures, but
also on the balance of power within Its structures. The sfignment of views within
such an organisation Is further influenced by access to the offices of state, where
the ability to appoint and dismiss — and even to dispense patronage - Is

concentrated among a few Individuals.

167.3. The ANC has recognised the erosion over time of its crganisational integrity, as
processes have been manipulated to advance the material Interests of certain
members snd assoclated private companies and Individuals. This manifests itself In
weak and plisble branches, vote buying and gate keeping (where certain patential
members dre deliberately prevented from joining or participating), factionallsm
and even open conflict. This provides fertile ground for state capture and

corruption.

168. The ANC recognises —as clearly stated at its 54™ Natlonal Conference —that it needs to
rid itself of the practices, tendencles and organisational cufture that corruption has

implanted, and which In turn have enabled corruption.

169, The ANC has therefore embarked on a process of renawal and rebuliding, to bulld a
movement characterised by integrity, accountabllity and the highest standards of ethical
behaviour. The process of renewal Is ongoing. The rate of progress is determined not only

by the existence of political will and organisational capadity, but also by the continued
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existence of vested Interests and resistance from thoss who have much to lose from the
corrective measures mandated by the ANC's 54* National Conference.
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CONCLUSION

170. This statement has sought to outline the ANC's approach to corruption, lts knowiedge
of and response to ellegetions of state capture, and the measures It Is taking to address Its

organisetional deficlencles.

171. The statement Is not @ comprehensive or definitive description of the impact and'

operation of state capture as it pertains to the ANC. This Is something that will likely only
emerge with time, as processes of investigation, research and analysis unfold. The work of
this Commission will undoubtedly contflbute much to the understanding of how state
capture occurred and what function the different formations In society — Including the ANC

— performed in enabling or restricting these criminal activitles.

172. It may not be within the remit of this Commission to deive into gl the causal factors
that contribute to the development of a culture of corruption within the state, political and
other organisations, the business community and other sections of soclety, However, we
have referred to some of these Issues in-this statement. Many other important matters

that may require reflection include:

172.1. the character of South Africa’s political transition and how the structures,
networks, systems and cufture of corruption within the apartheld state and

established business may have been caried over into the democratic dispensation;

- 4 4.
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172.2. the nature of our social relations and a value system In broader society which
Mmeasures success on the basis of the material possessions that indhviduals

command;

1723, the tendency among companies to succumb to extortion, adept thelr oparations
to corrupt environments and themselves to become facilitators of corruption and

state capture;

172.4, the management of the rise of an entrepreneurial ‘class’ among those previously
marginalised and the temptations In this process to cut comers;

172.5. the criterla for sccession to pofitical office in parties and In the state which may
result In situations in which Individuals with no other avenues for material self-
advancement rely on state petronage to pursue gided lifestyles;

172.6. and the system of party political funding which we are oniy now starting to regulste
In a systematic way.

173. These systemi causal factors of cofruption and stats capture require ongoing
reﬂectbnwlmlnourmhw,ﬂlebeturmﬂndsoluuomthltameﬁewvnnd lasting.

174. The position of the ANC on leaders and members who have committed acts of
cnrruptlonoroﬂlerm_lsdur.Thdrlctlmsamldlrectvldaﬂon.notonlvofthe laws
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of the land, but also of the ANC Constitution, its values snd principles, and the resolutions

and decisions of the ANC's constitutional structures.

175. Such.members must face the full legal consequences of thelr actions. They cannot rely
on the ANC for support or protection, nor may they appeal to tha principle of collective

responsibllity. In accounting for thelr actions, they stand alone.

176. While the ANC distances Itself from those within Its ranks who have.been nvolved In -
corruption or who are complicit [n state capture, the organisation must ~ and does —

acknowledge the responsibility that It bears for the matters currently under investigation

by the Commission.

177. Stete capture took place under our watch. it Involved leaders of our organisation and
it found fertile ground In the divisions, weaknesses and tendencies that have developed in

our organisation since former President Mandels sounded his clear warning in 1994.

178. The vast majority of ANC leaders, cadres snd members are vehemently opposed to
corryption In all Its manifeststions. But they will also acknowledge that the organisation
could snd should have done more to prevent the abuse of power and the misappropristion

of resources that defined the era of state cepture.

179. Particularly during the period under review by this Gommission, the ANC does admit
that It made mistakes s It sought to execute the mandate It was given by the voters. It
falled to live up to the expectations of the South African peopla and It was Inconsistent In

Fa
o Frro
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upholding the vaiues and principles that have defined the movement over more thal} a8

century of its existence.

180.  As the leadership of the African National Congress, duly elected at our 54% National
Conference, we acknowledge these shortcomings of our organkation and we extend s
sincere apology to the South African people.

181, We further undertake to work alongside all South Africans to ensure that the era of
state capture is relegated to history and that the excesses that took place may never again

occur in our country.

MAT, CYRIL RAMAPHOSA

| hersby certify that the deponent declares that he knows and understands the contents of this
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INTRODUCTION'

Overview

In their quest for legitimacy, democratic regimes find themselves having to balance two values that
can be in some tension; fair and non-politically partisan public service delivery and, subject to the law, the
responsiveness of public servants to the policies of the.current executive.”

Neutrality; in the semse of political non-partisanship in public administration, is of course a
preoondﬂionformwhgtlmt,rewdlessoftﬁéirpolitieﬂoﬁentaﬁon,ciﬁzenpmhemdfairlyandinm
equitable manner. Operationally it is delivered by emphasising professionalism, merit and competence
amongst public servants. These values are important to the level of justice and continpity in public
administration - arguably a significant determinant of how much trust citizens place in their system of
govemment. At the same time public servants must be accountsble to the government’ for the effective
deﬁvayofhsmoyamm%mdmpmﬁvmsofﬁeadﬁhisﬂaﬁm&ﬁego?meﬁofﬁedaywiﬁh
the law and the constitution is key to the effective implementation of government policies (Sossin: 2006)."

. This report depicts the way in which different countries have developed institutional arrangements
which balance these two concerns, to avoid the extremes of a self-serving public service immune to
political leadership, or an over-politicised public service hostage to patronage and serving partisan rather

Although informed by a systematic survey of expert respondents, the conclusions of the study are
Mﬂ&mwhﬂspmﬂaﬁwfmﬁomom.ﬁmtday«daypnqﬁmmdiﬁus&ﬂdnglyﬂdm
constitutional, legal or administrative theory — and without other survey data, it is hard to know how

- closely reported behaviours reflect reality.’ Second, political neutrality is not a sharply defined goal —itisa

broad judgment that cmbemadeon]yover_aconsidanblepa'iodoftime.Thewnsion_sbotweenthevahws
of neutrality and responsiveness are not always evident in the short term. Political responsiveness can be
enhmeedbyselecﬁngstaﬂ'mthebasisofboﬂ:muitmdcommiﬁnentmapmﬁctﬂarpolicyprogramme.
Théqueﬁoniswhethm’ﬂmsestaﬁ'wouldjustaswi]linglyassistinﬂwiﬂplementationofthepolicy
priorities of a new government, and the next.
Themdymsidmappohmmmmammwbﬂcsuﬁcemmageﬁﬂmsiﬁpm.mthmfor
some occasional comparisons, it does not consider the appointment of political advisors outside of the
usualpubﬁcwﬁoehiahwhy.msomesetﬁngsthiscmbeasigniﬁmtbodyofm&f

The report highlights that political involvement in administration is essential for the proper
Moﬁngofadmouacy.WhhoﬁMmhmmingmﬁﬁcﬂa&nhimeoﬂdﬁndﬂseﬁmblew
change policy direction. However public services need protection against being misused for partisan
pmpoub,ﬁsymed&chnicdupmﬂywﬁchswﬁmchmgosofgovmmtmdmeymedprmcﬁm
against being used to impair the capacity of firture governments to govern.
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In summary, the key findings of the report are:

L.

While principles of public service neutrality in the sense of non-partisanship are espoused by all
wmﬁeshmemey,ﬂdsdmnmeqummmapoliﬁcdmsforseﬂmappom.

Countries have a range of laws, conventions and pmcedures which spell out the division of
mspmsibﬂhybetwemmhisﬁsmddvﬂwvanﬂ,mdhwmesesbypmhibiﬁngpoﬁﬁciamm
civil servants from being involved in certain areas.

There is diversity in the institutional oversight arrangements for enforcing limitations on political
involvement in staffing matters and in complying with restrictions on functional foles.

Informal arrangements, and particularly long-standing popular conventions, are very significant
when assessing arrangements for ensuring non-partisan public services.

Constraints on party political influence on the public' service vary with constitutional type and
administrative history — and that political involvement can be & rational response to situations
where the executive faces structural arrangements which generate a multiplicity of principals who
might block change. Put starkly, when there are multiple principals, the single political principal
with some responsibility for the sector portfolio (minister, secretary in the United States, etc.,)
faces a distinctive incentive for politicization as it gives them a stronger handle on an otherwise
unresponsive bureaucracy. This conclusion argues against the assumption that underping much
public management literature, which warns about the negative effects of political involvement and
often suggests that purely administrative determination of staffing decisions is the preferred state
and that any steps down the path of political involvement are intrinsically damaging to
governance.

These findings appear to encompass both the Rechtsstaat continental European civil service traditions
and the Anglo-Saxon “public interest” tradition.’

In offering a framework for any country level review of the political/administrative boundary, the
report suggests that there are four key questions which merit consideration:

1.
2.
3
4,

Is there & problem to be solved?
Could this problem implicate the political/administrative interface?
Is the nature of the existing oversight arrangements fully understood?

Mﬁeovusightmmgmmu,fomalmdinfomaLapmnmiateforthedegreeofpoliﬁcﬂ
involvement envisaged in staffing issues?

I_neachcase,itprovidesthedetailedlinesofinquirywhichcanthrowlightonthmquestions.

Therearethmemodest‘claimsthatthenmhorsmakeforﬂlisstudy.First,itahouldassistinopeningup
an issue for discussion amongst practitioners in the OECD. There has been a tendency, particularly in
Westminster-based systems, to assume that a completely apolitical appointment process is in some way the
ideal.mdmntanyevideneeofpoﬁﬁmlhvolvumemisadepmﬁ'omaprefmedpaﬂl.Thisstudymight
provide some encouragement for those that note that the issues are rather more shaded than this would
suggestandthatﬂwpm‘tplayedbyinformalinstituﬁonsinsupportofmeritandofseparaﬁonbetween
administrative and political roles is significant.




Second, and related, the study identifies a series of questions which will be pursued in future OECD
surveys of human resource management within the public sector.

Finally, and consistent with its part-funding from the Warld Bank, the study may offer interested
practitioners outside of the OECD a slightly more realistic overview of the nature of political involvement
in the senior civil service than has been available to date.

Methodology

Ihurepoﬁdmwsmmmpmcdexmmatmofhowdxﬁemﬂnﬂonﬂsymdeﬁnethesphm
and boundaries of political influence in the management of the public service. It does not assess whether
these arrangements are, of themselves, “effective”. Such a judgement can be made only after observing a.
governmental system over a period of time, and assessing whether it eamns a broader legitimacy and trust
from its citizens or whether these ends have been undermined by a self-serving and politically
unresponsive civil service, or by politically partisan patronage by ministers in their use of public resources.

The research for the report is based on:
=  aliterature review;
- astudy of legal texts, constitutions, laws, regulations, codes of conduct;

__—__a survey and subsequent interviews with 12 country contacts (federal government of Belgium,!
Denmark, France, Italy, Korea, Mexico, New Zealand, Poland, Sweden, the United Kingdom, the
United States and South Africa). The countries selected offer diversity in regards to region and to
political systems.
Themmkyexpaﬁmpmdedhnsquoovmnggmﬂmgemmﬂ,hﬂoncdevelopmmg
personnel management, the delineation of fimctional responsibilities, variations of tetms during the period
of elections and oversight arrangements. Those contacts were current or former high-level public servants,
some of them the heads of general staffing or recruitment offices. It should be noted that they responded
with experience and considered judgement, but did not speak formally on behalf of their respective
governments. Themveyfowsedondleappomhnmtmdmanagemmtarmgemmtsfortheﬁwmou
senior levels directly below the politically appointed minister.’

The study looks at various means by which the systems of government achieve a balance between
political neutrality in the sense of non-partisanship and responsiveness of the public service. These include
legal and conventional constraints on ministerial decision-making, the promdtion of a culture of apolitical
professionalism amongst public servants (however appointed), formal delegations and divisions of labour
between ministers and public servants, openness of process, and oversight by legislative or judicial
authorities.

Unless otherwise stated, the source for all tables within the report is the OECD survey of expert
respondents undertaken between March and June 2006.

Theresemhhkesmmmsm“asthe“bmm" but also examines whether and how agencies or
other arm’s-length bodies diverge from this.

The research was significantly funded by the World Bank.
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CONTEXT

1, The public service is inherently political

Discussions about the relationship between bureaucrats and politicians frequently take Max Weber’s
model of bureaucracy as a starting point (Weber: 1980), Weber argued that the division of labour between
politicians and bureaucrats would work best when there is a clear distinction between the two sets of
actors. He saw administrators as instrumental and subordinate to politicians — as technical experts who
should advise and efficiently execute the decisions of politicians as the soverelgn representative. He saw
“neutral competence” as a determining characteristic of the administrator.

- However while politicians are in charge of defining the policies to be implemented by bureaucrats,
Weberpomtedommedmgerthatcmmvﬂmmhsmlghtdommmepohucmsﬂmughthensupmm
knowledge,mchmcﬂwmﬂtmemdbngaexpenmmmmmmﬂwﬁeqmnﬂychmgngmmm
This observation corresponds to what new institutional economics refers to as “information asymmetry” —
the possibility that the “principal” may be thwarted in their efforts to control and direct the “agent”,
because the agent is in a position to hide, or fail to reveal important information, The modern movement to
formalise agreements on goals and reporting requirements between the political and administrative
domains (and between the legislative and executive domains) can be seen as attempting to reduce this

informational disadvantage.

Weber’s theoretical model, often considered as an ideal type of bureaucracy, was, however, rarely

found in practice. (Peters ef al: 2004)arguethatﬂwpublwmoelsmhﬂ'entlyapohhcalaeahon,and,
thus can never be made fully apolitical. Bureaucrats, in delivering a public service to the citizens,

inevitably participate in the political role ofdecldmgwhogetswhatﬁomthepubhcsector(msteusn
and Laegreid: 2004).

However, many authors claim politicisation has increased over the years, citing a “thickening” with
added layers of political appointees even in countries that already possessed several politically appointed
echelons such as the United States (Dunn: 1997; Light: 1995; Peters et ail: 2004). (Aberbach, Putnam et al.:
1981; Aberbach and Rockman: 1994; Hart: 2006) similarly report a growing involvement of political
actors in roles which are traditionally played by public servants.

Critics point to the negative effect this has on policy making. Politicians’ options become more
limitedwhmcivﬂservanudonotfeelﬂ'eetodelimﬁ'eeandﬁ'ankadvioeanddonot“speakuuthto
power” undemmmgthekey“challenge" ftmct:onmpohcy assessment. Furthermore, they argue, it makes
career civil service less attractive since the lead is taken by more and more political appointees (Campbell
and Wilson: 1995; Dunn: 1997).

Othmarguetha:ﬂnsmnotonlyundmtandablebuttosomaextentnecessmy Ministers in a legally
appomdgovmemhawalegmmmmmmltheugommmt'sorgamsauonmdmduw
deflection from their policy direction. (Peters ef al: 2004) observe that the delegation and deregulation of
New Public Management reforms has in effect reduced the conmtrol of politicians over bureaucrats.
However,becausemthepubhceyemmstemm‘esﬂllheldreaponm’blefortheacﬂonsoftheudepmﬁnmts,
ministers may seek to control their administration by appointing loyal followers whom they would trust to
implement their policy decisions without tampering with them.
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Rose (1976) offered the criticism that career civil servants were historically often not responsive

2. Balancing values and making tradeoffs
2.1 A hierarchy of public service behaviours

How would we know if the balance between fair and non-politically partisan public service delivery
and the responsiveness ofpublicservanixtothepoliciesofﬁwcmrentexecuﬁvewasaboutright?We
couldmaketheoonmetionwiihpublictrust—bmﬂﬁsisaraﬂ:lerslipperyissue'asm:stiscapable of many
meanings and is very resistant to precision (OECD: 2005a).

Arguably, the balance is right when the resulting behaviour of the public service supporis a perception
of the legitimacy of government. Values such as probity or propriety are thus not just ends in themselves;
their demonstration through the behaviour of public servants contributes to the public willingness to be

governed (OECD: 2000).
If this is  key test, then there are several areas in which we might look for evidence of legitimacy-

supporting behaviours as depicted in Figure 1.

“Figure 1. Hﬁﬁh‘ﬁimﬁﬂleﬂmwﬁwwmmmweyﬂmmommwm -

—RESPONSIVE PUBLIC BERVICE | PERFORMING PUBLIC SERVICE _|

Civil service falthfully exacutes policles Mests needs of client groups.
of the day. i Communicates and consults with them.
- Short term significance for Legitimacy s supported through Legittmecy Is supported through
government legitimacy responsivencss to political priorities mﬂdmc;;?ﬂudlﬁrhm
MP D INC PUELIC SERVICE
Serves Interests of all cltizens, attends o long-term impact of policles.
Whole-of-govemment Interest not subordinated to sectoral interests.
Does not burden future generations.
Adaptive - takes "hard" resource and organisational decisions when necessary.
Legitimacy Is thro visible concern for the coliective interest
CONST! TONAL PECT NUITY - -

Constitution and law-abiding In spiritfaction.
Respects individuals and communities. Sense of security maintained.
: " Transperent decislon-making.
. Use of coercive power aafe-guarded.
| - Collactive intereat protectsd from private gain.
Professional civil service under legitimate polltical direction, ensures policiss are
Long term significance for o camied consistently and without politicai blas.
government legitimacy | A goverrimint is constrained from teidng action which jeopardises the legitimacy
of future govemments. _
Legitimacy is supported through stabifity and maintenance of trust in public

Source:  Developad from OECD (2006b).



'I'hesefourdomainsofpublicservicebehaviuursareinahiem'chy,wiﬂlrespectfortheConsﬁmﬁon
and institutional continuity as both the most traditional requirement on the public service, and also the area
inwhichthelegiﬁmacythatﬁeysupportislihelytobelong—lasﬁng. By contrast, eamning legitimacy
throughquanﬁmtivelydemonsu'ated“pa'formmce"measuresisarelaﬁvelyrecmtalﬁvalonthesmn—
andlhelegitimacyﬂmtbehavioursinthisdomainemnforgovemmentoouldbeseenassomewhatmore
fragile. '

Setting these out in more detail:

1. Respect for the constitution and for institutional continuity. Public service institutions do not have
authority over political institutions, but they do act as a quasi-constitutional constraint on those
hsﬁtuﬁms.Legiﬁmacyderivesﬂomadhmcemcmsﬁnﬁonalmdlegquuiranmu,
regardless of the implications for the elected government.

2. An impartial and inclusive public service. Moving one step up the hierarchy, a demonstrable
concern for the collective interest from the public service provides assurance that non-elected
public officials do not exert power arbitrarily in their own interests, to support their friends, to
harm their enemies, or act with impunity to deny citizéns basic rights (for instance by unlawful
detention, or denial of benefits), also provides a lasting legitimacy for governments (OECD:
2000). Impartiality in this sense is a widely recognised aspiration of the public sector. However,
many commentators have associated this with representativeness on the basis that impartiality is
allbutimpossibleinpracticewiﬂ:omthis.“Legitimacyinthissensecanbeundminedby
arrangements which allow the public service and the public powers and resources they adminijster,
to be used as party political tools — for example if political opponents are subjected to more active
taxiﬂvestigaﬁomihanmlingpaﬂysupportas,or-ifpermitsorﬁqences for trade go only or
mainly to the party faithful,

3. A responsive public service, It seems increasingly the case that governmental legitimacy can be
improved through demonstrated responsiveness on the part of the public service to political
priorities. Respomivmessmtheehdedoﬂicialsisnowwidelymasalegiﬁmatewayofbeing
responsible to the citizens (Dunn: 1997; Hood et al: 2004; Self: 1972). Rosenthal (1977) stresses
the role modern media plays. In times of mcreasmgly frequent pubhc-oplmon polis, e-mail, call-in
achieved by emphasizing political criteria in the selection, retention, promotion, rewarding and
disciplining of public servants,

4. A performing public' service. Finally, as Schick (2005) has pointed out, governments must
increasingly eam their legitimacy through delivering on their service delivery promises. Garrett,
Thurber et al, (2006) provide some examples of how an excessive concern for politically loyal
senior executives to increase political responsiveness can undermine efficiency and service
delivery. '

22 The political/administrative interface

transparency, which inhibit nepotism in those countries, although this is certainly not to suggest however
that “jobs for the boys™ has become extinct amongst governments of industrialised countries. Moving too
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far down the path of politicised appointments opens up the risk that responsiveness will be achieved at the
expense of the other key behaviours of the public service (OECD: 2003).

In countries with weaker governance systems, politicisation in civil service recruitment and
mmagmmtwmgtomﬁsks,mdmommesymmmeuwdamdmblmofunimofﬁdﬂs
lacking the competence to carry out their functions.

Box 1. Pressure for political résponsiveness in the Unlited Kingdom

The pressure fo find mechanisms that encourage responsiveness In the administration has arguably been pariicularly
strong in the Wesiminster model as the distinction beiween political and administrative appointees within the traditional
career civil service s very clear resulting in what many conskder to be a pub]lc sarvice thet Is particularly resistant to

political priorities.

in the United Kingdom the most senlor levels are occupled by profeasional career officials who, for a long time, have
heid the monapoly of advice to the government. Campbell ef & (1895) claim that in no other system ministers are 8o
dependant on bureaucrats. Fest-irack civil servants wiite answers to Pariiament and speaches for ministers. Neutralily
in the sanse of non-partisanship Is strongly valued and civil servants are expected to work for any government with the
same commitment. {Campbell st & 1985) have noted that the same officials have had to enact contradictory policies
for subsequent Labour and Conservative govemments, for example the nationalisation and then privatisation of ports,
leading them o conclude that civil servants in the Westminater mode! should not only be politically neutral but

politically “promiscuous”.

Historically, critics have argued that the resulting generulist approach has led to amateurism (Lord Fuiton (chalr):
1568). Ministars have often voiced a concemn about thelr strong dependance on civil servants and reported that they
feal thal civ ve clvil servants have often riadly felt their advice
was ignored. At the end of the 1580s, thess tensions were particularly strong and Campbell of i.! {7995} note thal
Prime Minister Thatcher explicitly identified what she saw as an unresponsive civil service as an obstacle. to
implementing her policy changes. Through the Next Steps Programme the Thatcher Government created agencies
outside the traditional civil service. None of the chief exacutives came from the traditional fast track whose members
have held top positions so far and, as James (2003) reporis, one-third were recrulted from outside the civil service.
Responsiveness to govemment prioriies was & priority and James (2003) obeervas that ministars sometimes
intervenied ad hoc on a day-to-day basis when they fiek it necessary. In his survey, the staff of the Benefits Agency, for
example, complained about unjustified interference of the department of Socia! Sacurity, including the minister.

The original focus of the Next Step agencies was responsiveness in service delivery. However, by the mid-1980s,
policy analysis and advica had Increasingly bean contracted out also. Policy units were introduced, with some half of
their staff recrulied from outside of the civil service. Campbell ef al. (1885) argue that such measures and the rise of
think tanks have broken the monopoly of civil servants over policy and allowad the politicians to regain dominance over

the adminlstration.

Schick(2005)hnspointedattheriskthatrqsponsivemssmdservicedeliverypaformancooouldbe
achieved at the expense of the long-term and more findamental foundations of legitimacy (stability and
trustinthepublighstiunimsandwnwnforthewﬂwﬁw'imm).ﬂm'bﬂitymdmviudcﬁwm
popullr-butasFigmelhighﬁghts,ﬂmydo.notbythemselvesmstainthelegiﬁmncyofgovmmth
ﬁd,ifmeymachievedbymmwdnedpoﬁﬁcdmvolvmmm«odesﬂ:ohnpmﬁaﬁtymd
inclusivenessofthepublicserv_iceandﬂwdegreemwhichitissemtorespectthecmsﬁwtion,menthcy
undermine the longer term legitimacy of the government.




Box2. Pressures for inclusiveness In Mexico

Thé case of the administrative reform in Mexico In 2003 Is an example of how a deeply poliliclasd public service Is
seen to undemine the legitimacy of government because of its exclusion of key actors. Before the reform public
officials were hired in a way that exciuded followers of opposition parties and merit criteria were neglected in the

selection procass.

Octavio (2004) reports the widespread concemn about "the lack of a true democracy” in Mexico. Gault and Kiinger
(2004) characterise the sHuation in Mexico since the 1820s as a one-party system with, in addition, power strongly
centralized In the exscutive branch. Phillp (2003) differentiates three phases: pre-1864 ag authoritarian; 1684 to 2000
as dsmocratisation; and from 2000 on as a democratic phase. This successful democratisation has been strengthened

by the reform of the public service In 2003,

Prior to the reforms, the upper lavel of the bureeucracy comprised about 2 700 poiitical appointess, with connections.
The President chose his cabinet secretaries and they would choose their own Immediate subordinates, who would
then select theirs. High-level bureaucrats belonged to groups of allies known as "camarifias”, bureaucratic politicians
who moved from one shori-term posting to another, buliding their caresr on poilical stances.

This situation ied to widespread problems of corruption and led to rising crificism from international agericieu and donor
countries. The election of Vicente Fox in 2000 was the first change of power since the 1910 Revolution. In the following
yearg, Congress agreed a major reform of the public service introducing a caresr-based merit system for mid and high

lavels of the public service.

Approved In Aprl 2003, the Professional Career Service Law (Ley de Servicio Profesional de Carrera) decreed that,
following a procedure that assessed performance, and competencies, around 42 000 bureaucrats will be ghven
“tenure”. Since 2003 thelr further advancement and the recruliment of new administrators depends on merit criteria
judged by collegiate bodies farmed by public officials from within the agency, the Selection Commitiees. The number of
purely political appointees was reduced to a few hundred.

The beginning of this reform movement can be found in Independent agencles such as the statistics agency (/nstituto
Naclonal de Esiadistica Geografia e Informdtica) which was considered as & "Weberian Island" within the Mexican
epolls system. The set up of the Federal Electoral Institute staffed by a professional career civil service as early as
1980 led to more efficlent oversight of elections and to scme obaervers It seemingly served as a model for subsequent

broader administrative reform.

Further examples are the independent and highly reputed Cantrai Bank {Banco de Méxicc), an autonomous Institution
since’ 1894, and the Diplomatic Service, which was created as a career civil service in the 16" Century.

While in the United Kinddom independent agencies in the framework of the Next Step strategy were seen as a means
to enhance responsivanees of the administration, the Mexican agencies were assoclated with steps towards incressed
polltical neutrality within a newly created career civil service.

Under any combination of arrangements, the institutional arrangements for oversight can be
dauntinglycomplex,asBoxSsuggestsfmtheUnitedStates.Furth'erdetailsarepmvidedinRecmt
developments leading to re-examination of the political/administrative boundaries in Annex 1. Reported
Trends.
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Box3  Developments In oversight agencies in the United States

The 16708 saw the creation of the Federal Elections Commission, the Office of Govemment Ethics (OGE), the Merit
Systems Protection Board (MSPB), and the Office of Speclal Counsel (OSC). Aiso in the late 1670¢ a system of
Inspector General offices was created. The 1880s witnessed the establishment of the President's Councll on Integrity
and Efficlency, and the strengthening of OGE and OSC. The 1980s have sean the establishment of the Office of
Federal Financial Management within the Office of Management and Budget and the reauthorization of the

Independent counsel law.

A second development has been the use of disclosure as & tool for achieving gredter accountabilty on the part of
‘public officials. A public financlal disclosure sysiem for all three branches of government was established by law in
1978. The 1980 Ethics Reform Act provided for an improved system of confidential financial disclosure. Thess financial
disciosure syatems, which apply the principle of transparency to the financial interests of public officials, are a basic
tool for kdentifying potential confiicts of interest and working out appropriate remedies.

A third deveiopment has been the promuigation of more detalled rules to govemn the conduct of government officials in
both the exscutive and iegisiative branches. Standards of Conduct for the executive branch recently lssued by the
Office of Government Ethics provide specific guidance on such questions as giftd, conflicting financial interests,
Impartiallty, seeking employment, misuss of position and outside activities.

Source;  Gilman (2003),
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FINDINGS

3. Formal institutional arrangements

3.1 Codification of the Principles of Political Neutrality

The principle that civil servants should undertake their duties in a manner that serves the collective
mmerthanapmﬁsmintuestisespousedbyaﬂcounkiesinthesurvey,eiﬂwrbytrenchingtheprinciple
within the Constitution, a law or regulation, or by limitations on political involvement in administration, or
by strong conventional or customary support.

Table 1. Principle of political neutrality in administrative actions

| Principis of political neutrality Administrative law places imits on
spellad out In Constitution, law or political invoivement in public
= regulation service administration

Baiglum Yes Yes

Denmark No Yes

France Yos Yes

Haly Yes Yes

Korea Yes -

Mexico Yes Yes

New Zealand Yes Yeos

Poland Yes Yes

Sweden No™ Partly™

United Kingdom Yas Yes

United States Yes Yes

South Africa Yes Yes

Note:  Bold = strong public or customary support of the principle of polltical non-partisanship.

, Thelegalﬁamewo:ktm’dpﬁnéiplesofpoliticalneutralityareusuallypmsent,butexpressedinmany
diEermtways.Comﬁympondmﬁgmmﬂyageedmntmehmmwmmhwdmvmﬁmdid
establish the principle of apolitical public service. Denmark and Sweden are both countries with strong
administrativehwwhichisvmyspeciﬁcabouthowgovemmentpoﬁciesaretobemcmedand,whi.le
mosteomhieshadhwswbichusmdpoli&cdnon-pmﬁmshipasaposiﬁwvalue,forthesecounu-ies
political lllson-partisanahip was scen as the logical consequence of clearly defined administrative
processes,

Poﬁﬁmlnm—pmisamhipismuenchedmmemﬁmﬁmmeommdhaly,HMmoﬁcomﬁes
spellouttheprincipleincivﬂurvicehwsmjcodesﬂlatdeﬁnepoﬁﬁcalnon-parﬁsanshipasavalue.Inthe
United Kingdom, a Civil Service Code and Civil Service Management Code also sets out various
restrictions on involvement in political activity. In France certain categories of civil servants face more
severe restrictions than the general public service. For example members of the military are not allowed to
belong to any association of a political nature.'*

Of the countries assigning less importance to political non-partisanship of public servants (though still

acknowledging it), the United States have a strong constitutional framework in which the relatively
powerﬁﬂmleofthelegishﬂmimposesmethalmmﬂaimonthepubﬁcserﬁca,whichisnﬂsopmm
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hothacoumies.mmly,moﬂmwmywi&lhsswstomwmppoﬂofthepﬂnciph,hgal
mmﬁﬂ@mﬁﬁdhwlmmhpubﬁcmﬁwadmmm&mmmmwm&e
ﬁrsttimein1993.Howew.ﬂ:1edimctionofchangefordiredpoliticalcomrolofﬂlepublipservicehas
been reversed several times in recent years.

3.2 Political involvement in the careers of senlor civil servants

Whilethm.isnmmimalagreemeﬁmﬁegmualpﬁnciphofpoﬁﬁcﬂnm—puﬁsmsbip,itisna
neoessarilyequﬂedwithm_npoﬁﬁcﬂmcmﬁrmﬁorappohmm._ﬁemeyshowedmmkwide
diversity in the level of involvement by politicians in the appointment and management of senior civil
servants, It is importanttonotethatinthetablesthatfollow,ﬂlefactthatapoliﬁcianisinvolvedin
appoinunentsordismisénlsdoesnot,perse,makeihatnppoinhnentordismissalpoliﬁcalorpmﬁsan. For
example, the SwedishCmsﬁmﬁonmqukesthatﬂlnppoinmmmWswinﬂwpubﬁcadminismﬁm
shouldbemade“onobjeeﬁvegroundssucbasskillsandmm'im”.evenﬂloughﬂwymightbemadeby
politicians.

Teble2. Who appolnts?

Special
o
, . ors
Country Lavel 1 Level 2 Level 3 Level 4 Level & outside
nomal
hisrarchy
Mote puliteal United States — —|--Political | - -Politieal - | --Political- —nolluﬁ;l-. -Political-_| _Palitical .
hybrid hybrid
Sweden" Poliical | Political | Political | Political Adm. Political
| haly - - Polltical | Polltical Adm._ Polltical |
South Africa Political | Puolitical Hybrid. Hybrid. Adm. -
| Mexdto Polltical | Political Adm. Adm. Adm. Hybrid |
France Polltical Hybrid Hybrid Hybrid Adm. -
Beigium _Hybrid Hybrid Hybrid Hybrid Hybrid Political |
Poland Political Hybrid Adm. Adm. Adm, -
| Korea Political Adm. Adm. Adm. Adm. -
More New Zealand Hybrid" Adm. Adm. Adm. Adm. Hybrid
administrative Denmark Hybrid Adm. Adm. Adm. -| Adm. -
: United Kingdom Adm. Adm. Adm. Adm. Adm. Political

Notes:
Adm. = sdministrative.

Hyhrldmbapmeédthulnvmwhﬁmmmmmdﬁmuﬁdmpdlﬂﬁmm.mﬂmmm
ummumwuwmw:mmummmmmmmmmw
EueuﬂvaMappohhnmltmalwall-mdhmmﬂumwﬂnﬂﬂlmmmpdmwmm.

On this measure, the countries sampled diverge significantly, with the biggest contrast being between
meUnnedSmwswhmmoﬁuniwappOMmdimbrmdebypoﬁﬁﬁmandDamukmdtha

UnitedKingdomwheretharearenopoliﬁcully—drivenappointnentsatall(apmﬁ'ompoﬁﬁcaladvim.

outside of the normal hierarchy).

Most senior levels in the public service in the United States serve “at the pleasure of the President”
mdmnhpﬁnciphbedimksedmdﬂy.lhedominaﬂmhhmostnppohmmhphyedbyﬂ:e
Personnel OfﬁmofmeWhiNHmmechhismnbypol&icdlywlmdndmmappoMedbyme
Heddeﬂ.lhemlynm-poﬁﬁcﬂacﬁhwlvedkﬁeFBlwhichmducﬂabackgomdchmkm
mﬁdatubﬂwﬁchhumomwdiudhﬂmehmeappohmmtmcedm.mwpﬁqndly,hmeme
ofaconﬂictofinterest,ﬂanfﬁoeofGovermnmtEﬂ:icsmaybeinvolved. '
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Political involvement in the appointment procedures in Sweden and ltaly is only slightly shallower. In
thesecomuies,publicservantsmnppointéd administratively at level 5 and below. .

- Conversely, in the United Kingdom even the most semior positions are filled by administratively
appointed career officials who are expected to serve any elected minister with the same commitment (see
Box 1).

Asﬁruﬂwhtumedimsys&mammmﬂﬂmamMotypes.OmmbemhtheMexim
syshemwhichdmwsaclearlinebetweendiﬂ‘erentlevelsofseniorcivilservantswhmﬂlehigherimksm
appointedpoﬁﬁcaﬂyandﬂleloweronesusinganadminis&ativeprooedure. : '

The second type is illustrated by the systems in the federal government of Belgium where senior civil
servants — unlike staff working in the political cabinets - are eppointed by a hybrid procedure. For example
at level 1 (position of Chairman of the Board), administrative selection criteria like merit and experience
are combined with a final political decision. Typically there is first an administrative selection procedure
made by the Buwreau de Sélection de I"Administration Fédérale (SELOR) which establishes a shortlist of
suitable candidates from which the minister makes the final choice, During the administrative procedure,
SELOR puts together a jury which consists of high level civil servants as well as human resources,
.managementandtechnicalexpmsﬂ'omﬂlepublicandprivmsector.Theyengageinacomplexprooedure
in which applications are studied and interviews evaluated and which leads to a shortlist that is then
presented to the minister (see Annex 3: Hybrid Appointment Procedures: The Example of Belgium).

Appointment is the most powerful personnel instrument that politicians can wield — although
appofnting political sympathis?rs does not guarantee they wﬂl follow a party li_ne, ju'st as administrative

position. In most cases the power of dismissal rests with the same body ‘that makes appointments. In
Westminster systems, transfer is sometimesusedtomoveseniorpublicservantswhoﬁ:ronemsonor
mothermnotabletoworkeﬁ‘ecﬁvelywithaparﬁcularminiater.'m is sometimes referred to as when
“the face doesn't fit”,
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More political

More
administrative

Table 3. Who dismissea?

Specisl
poiitical
advisors
Country Level 1 Level 2 Leval 3 Lovel4 Level 6 outside
normal
| _ - hlerarch
United States Potitical Political | Political | Political | Political Political
| Italy - - Political | Polltical Adm. Polltical
South Africa Politicat Adm. Adm, Adm. Adm. um
Mexico . Polltical ybrid Adm. Adm, Adm. Political
Poland Polltical Hybrid Adm. Adm. Adm. -
France Political Hybrid Hybrid Hytbrid Adm. -
Belglum™ Hybrid Hybrid | Hybrid | Hybid | Hybrid Political
New Zealand Hybrid - Hybrid Adm. Adm, Adm. Hybrid
Sweden™ orid Hybrd | Hybrid Hybrid Adm. Polltical
Korea Political Adm, Adm. Adm. Adm. -
Denmark Hybrid Adm. Adm. Adm. Adm. -
Unitad Kingdom Adm. Adm. Adm. Adm. Adm, Paolitical

Thepichmmagingﬁnm&o.ovuﬁewofappoﬂeﬁumgemmﬁkhmmlenwplicahﬂh

looking at dismissal procedures. However, in the case of South Affica, the autonomy of administrators on
levels 2, 3 and 4 is strengthened. All are appointed by a political or hybrid procedure, but can only be
dismissed through a purely administrative process. '

More political

More
aﬁn!nlslmﬂvo

Table 4. Who promotes?’

Special
pofitical
: . advisors
Country Level1 | Level2 | Level3 | Level4 | Level5 outside
normal
) _ hismarchy
Unied States | Poliiical | Political | Politicat | Polltical | Political | Political
Raly - | = ~ | Pollical | Political =
South Africa = Political ybrid | Hybrd | Hybrd =
France Political | Hybrid Hybrid | Hybrid Adm. -
Mexico Political | Hybrid Adm. Adm. Adm. -
Poland Pofitical | Hybrid Adm. Adm, Adm. -
| Belgium™ - - - Adm. Adm. Political
Korea Poiitical Adm. Adm. Adm, Adm, -
New Zealand - Adm. Adm. Adm. Adm.
[Denmark | Hybrid | Adm. Adm. Adm. Adm. =

In South Africa, the strengthening of administrative autonomy identified in Table 3 is somewhat
attenuated by the promotion arrangements. Table 4 indicates that although administrators on levels 2, 3,
and 4 cannot be dismissed on political grounds, their carcer advancement does depend on political
considerations. The same observation is valid in Italy where an administrator at level 5 can be appointed to
level 4 and an administrator at level 4 can be appointed to level 3.

=




Table 5. Arrangements for transfer to ancther position at the same level

] Special
political
advisors

Country Level 1 Level 2 Level 3 Level 4 Level & outside
normal
higrarchy
More political | United Statas _Political Polltical Potlticat Political Political | Polltical
haly - | = - - Political | Adm. -
South Africa Polltical | _Hybrid Hybhd Hybrid Adm, -
Mexico Polltical Hybrid Adm. Adm. Adm. Political
Poland Political - - Adm., Adm. -
- France - Hybrid - Hybrid ‘Adm. -
Belglum™’ = - - Adm. Adm. | Peolitical
Korea Political Adm. Adm. Adm. Adm. -
More Denmark Hybrid Adm. Adm. Adm, Adm. -
adminlstrative | (nited Kingdom | _Adm.= Adm. Adm. Adm, Adm. | Political

ItmnbengdedthﬂﬂwUnitethgdomcasehdicﬂesthﬂmngemmﬂfmhnsfenhgm
administrator at level 1 to a position at the same level can potentially be open to political involvement — but
any replacement will have to be administratively chosen.

Table 6. Arrangements for performance assessment

Spechal political
Country Level1 | Level2 | Lewel3 | Level4 | Level 5 | advisors outside normal
: hiera
More political | United States | Poiltical | Political | Poiltical | Polltical | Politicel Polltical
France Polllical | Political | Political | Hybrid | Hybrid -
Italy - - Political | Adm. Adm. Not applicable™
South Afica | Political | Hybrid Hybrid | Hybrd | Adm,
| Poland Political | Hybrd Adm. Adm. Adm. -
Belgium'" Poiitical | Hybrid | Adm. | Adm. | Adm. Political
Mexico Political | Hybrid Adm. Adm. Adm. Polltical
More New Zealand | Political | Adm. Adm. Adm. Adm. Hybrid
administrative | Danmark Hybrid Adm. Adm. Adm. Adm.
Korea Hybrid Adm. Adm. Adm. Adm. -

Arrangements for performance assessment confirm the overall picture seen in relation to appointment
and promotion procedures, Again it shows the potential of using the different levers for some balancing as,
despite the political considérations taken into accourit in promotions, the performance assessment which
precedes such promotion decision is based on administrative or hybrid procedures - attenuating the purely
political character of such decisions to some degree (see levels 2 and 3 in Mexico, level 5 in South Africa).
However, performance assessment can also be used as a counterweight measure in the reverse sense, While
appointments, dismissal, promotion and transfer place France in a middle position depicting a balanced
picture from political (level 1) to hybrid (levels 2, 3 and 4) and on to administrative (level 5) arrangements,
a shift towards political or hybrid proceedings can be noted in regards to performance assessment. This
places France close to the situation of systems with more political involvement such as the United States
and Italy. As France has a strong tradition of equal and non-partisan access to the civil service, this might
be seen as a balancing lever to ensure responsiveness to the minister’s political agenda.




3.3 Formal delineation of the roles of politiclans and public servants
3.3.1.  Restrictions on public servants

As noted above, the principle that civil servants should undertake their duties in a manner that serves
the collective rather than a partisan interest is, in one way or another, espoused by all countries in the
survey. The study showed that countries have a range of laws, conventions and procedures which seek to
ensure that partisan politics are excluded from administration by spelling out the division of responsibility
between ministers and civil servants, and in some cases by prohibiting politicians or civil servants from
being involved in certain areas.

Table 7 highlights the key legal restrictions on the political actions of public servants. It indicates that
the United States, Korea and South Africa have the most comprehensive restrictions on the rights of civil
servants to engage in political activities.” The numerous restrictions in Mexico and Poland are the result of
relatively recent changes in policy towards a merit-based career civil service. In Mexico, following the
election of a new government, several concrete rules were established for the first time in 2003/2004,
shaping the principle of political non-partisanship.® -

In total, seven of the 12 countries legally prevent civil servants from engaging in high profile political
activity and in Sweden such activity is restricted by long-standing convention. Half of the countries limit
administrators from standing for public office.

Table 7. Laws, codes or customs which limit polltical actions of public employses

‘ Country - for ;:Llli‘g High proflie perty Other party pofitical | Trads union
office? | Political activty? activity? activity?
st United States Yes Yes Yes — excapt the many Yeos
restrictions political appointess, as
iong as they separats party
from public activities
Korea Yos Yoo Yes Oniy lower
grades
SO Yes Yos Yea — publc empioyees No
may not preside party
meetings or spaak at them
Mexico Yos Yos Yes Yes
Poland Yes Yes Yes Yos
Unlted Kingdom Yes __Yes Yes No
New Zealand No Yes, Senior public No Yes, Senior
servants public
servanis
Italy Yes™ No faw — but No No
avolded by
convention
Sweden No No law - but No No
- unacceptabla to the
Least = public by convention
restrictions | FraNCe™ No No No No
Denmark No No No No
Baiglum No No No No

Note:

Bold = limits ave for afl public employees.

Non-bold = limits are only for thase holding clyil service statue.
Italio = limits are only for senior oivi servants.
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3.3.2.  Restrictions on politiclans

In considering politically partisan actions by politicians in the administration, Table 1 showed that
only one country, Sweden, does not place legal limits on political involvement in public service through
the Constitution, law, regulation or administrative law — and here, political non-partisanship is strongly
supported by custom and convention. Sweden also has a long established system of delivering public
services through agencies with strong protection against involvement by ministers.

The functional areas which are outside of ministerial oversight in Westminster countries (New
Zealand and the United Kingdom) concern statutory decision rights in specialised areas such as land
reglstratlon,ormareasoflmportancetogovemmcesuchastheheadofthseleetoralcomm:sslon,andme
State Services Commissioner. In the United ngdom this assignment of statutory responsibilities is
recorded for the accounting officer role of semior public servamts. This way of rendering some
administrative decisions politically neutral was not noted by the other countries. It may be a feature of the
. Westminster system only, where this might be construed as a counterweight to the wide legal discretion

given to ministers for public administration matters. -

Table 8. Constraints on administrative actions of poilticlans

Country Civil servants hold administrative reaponsibility
Aot not subject to ministerial oversight?
Most New Zealand Yes .
restrictions | United Kingdom Yes
Denmark Yes
Beiglum™ Yes (with tions
United States Yes. but those are rare excepftions
France No
Sweden No
[
ons Haly No

An interesting finding is that some countries like New Zealand and Sweden have conventions which
support the principle of “free and frank™ advice to ministers as a dimension of political non-partisanship,
while for other countries like Mexico and Korea the convention is rather the opposite, that a civil servant

should not give contrary advice to ministers.
3.3.3.  Particular issues arising in election periods

During changes of government, the public service, in the absence of an elected government, has a
constitutionally important role in providing continuity. There are significant risks. On the one hand, a
politicised administration can take action to tip the electoral balance. On the other, a government seeing the
prospect of electoral defeat might seek to take administrative action to affect adversely the prospects of any
in-coming govemment. Most countries therefore have rules and conventions both to inhibit inappropriate
political decisions, and to ensure that the public service plays & care-taking role only and does not use the
absence of political direction as an opportunity to push its own agenda. As James (2006) notes, not having
adequate rules could not only harm the legitimacy of the government but also the public servants
themselves. The perception that officials arbitrarily supported the former government could create
incentives for a new government to remove those public servants.

The United Kingdom, federal government of Belgium and New Zealand each operate under a law or

convention that no high-level appointments are made in the lead-up to an election. This may be explained
by the fact that in these countries the role of ministers in senior civil service appointments is restricted.
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Suchnprovisionmaybeuqneeessuyinoounhieswhereanypm—elecﬁonappoinﬁnemscouldbemﬂy
mdmbyﬂmhcominggovanmmt.hluly,thedvﬂurﬁeehw_mthmheadsmdbmds of non-
mhistuiﬂmdepuﬁnmﬁlagmd«appoinudbyﬂwgwmmthmehasemmbefmeam
election can be removed by the new government.

Table 9. Speclal arrangements before elections

High level appointments are ...
Restficted = Thonnl_'onoruhictlonl
Belgium (by convention) Denmark
Italy France
New Zaaland (by convention) Korea
United Kingdom Maxico
Poland
Sweden
United States

WiﬂlﬂlemptionofﬂwUnitedStatmandBelgilm,respondentsnotedthnIthmhreconvenﬁonsfor
the public service to provide information to prospective members of an incoming government fairly. New
Zdulmiwﬁchmuﬂl?moved'&maﬁrﬂpﬁ-ﬁwwthapmporﬁonﬂwﬂﬁmdeﬂmﬂwm
hurésﬁcﬁw“wmker”mﬁsiqndforpubﬁpmhmegovmmmtfamaﬁmp«ioi'

Tabie 10. Spacial arrangements betwoen elections and the formation of a new govemment

Civil Servants MUSY provide impartial
Clvll servants face additional
restrictions on activities that e * There are ho restrictions
might be construed as politicat | ~PO¢POT T PTCT
Denmark . New Zealand — when the election doss | Belglum (federal govemment)
New Zealand notyleld a clearresult . = France
United Kingdom - from the | Sweden - information to the new | Korea
announcement of the election govemment as soon as it identity is | Poland '
known Mexico
United Kingdom United States — not applicable:
government comes Into office
with the presidential election

3.4 Institutlonal oversight of the politicel/administrative boundary

Respmdeﬂswuehskedaboﬂﬁemlﬂiwimpo@ceofﬂlehﬂmmeofmmof
govunmeminensuﬁngannppropﬁaﬁedoﬁmﬁonbetweenpoﬁﬁesandadminismﬁon

Fivedftheeigtncounh'iesansweringﬂnisqueﬁonponsida‘edlhatﬁ:elegislnhrewumostimportmt
andforoneofﬂ:ese,theUniﬁodSufes,ﬂwrolewasexame.”lhere,forlsooofmemostuniorcivil
wﬁwappohmhenu,moexecuﬁw'snomimﬁqnshwwbeapmvdbqumufommeym
pmceed.lhisisavmypowerﬁﬂcheckontheexecuﬁve’spawatohppoint.

New Zealand as @ Westminster tradition country, and Denmark, which has many of the features of a
WemhsmrM'didnmmmohgislnmmimpmmmemomehﬂMtMshwmm
wiﬂamegenedpampﬁmomehmmhavhgmlaﬁwlywukpmﬁmenm.mem
eotmuies,ﬂaemostimportmtovusightbodywasiheAuditmGenaaL
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No respondent in this sample
countries, especially Sweden, gave

assigned importance to the role of the judiciary. However some
highimportancetothelawitselfinensm-ingthedelineation.ln

Belgium oversight is the responsibility of an administrative court, the Conseil d'Etat which forms part of

the executive branch but takes fully

Arguably an important factor may be whether administrative law
Westminster systems, or whether it is
appear that where control is exerted

autonomous and may nullify any administrative act.

allows wide discretion, as in the
prescriptive as in many systems in continental Europe. It would

through more prescriptive administrative law, there are fewer other

" mechanisms for constraining political influence.

Tabie 11. institutional oversight arangements

Legisiature Judiciary Auditor General Other institutions
Country | Acliveor | Exanteor | Active or | Ex anfe or Active or EE:nte or | Acliveor | Exanfs or
infrequent | Exposi | Infrequent | © Ex posi infrequent post | infrequent Ex-posi
Beiglum None ~ None™ None COEseII Ex post
d'Etat
Denmark | Infrequent | Ex posf infrequent | Ex post Active Ex anfe Active Ex anfe
] and ex and and ex
L post Infrequent post
France None None Infrequent | Expost | infrequent | Ex post - -
Italy Infrequent | Ex post™ na na Active™ | Ex anfe na n/a
Korea Active Both Infrequent | Ex post | Infrequent | Ex posf Active- Ex post
constitut-
fonal
court,
election
manage-
ment
commiss-
ion
Mexico Active Expost | Infrequent | Ex post Active Ex ante Active Ex anfe
and ex and ax
___post posi
New Nons None Infrequent | Ex post Active Ex post | Infrequent | Ex post
Zealand ' -Govemor | Governor
General | General In
in Exacutive
Executive | Councll
Council
Poland [ uent | Expost | Infrequent | B post - - - -
Sweden Active. Ex post None None Not yst Ex post None None
United Active™ Ex-ante No role - No role - Ex anle -
States

The missing variable in this review of formal
the convention of political neutrality is internalised
seems to provide the key insight that politicisation
because of the deep iriternalisation of these values. The

oversight arrangements concerns the degree to which
and held as a strong public value. The case of Sweden
can be constrained with relatively few formal rules is

significance of the popular acceptance of the

convention of political neutrality is explored further below.

3. &

Arm’s-length agencies

The arrangements for oversight of arm’s-length agencies are clearly' distinctively different and this

could be a useful subject _
diﬂ‘exmcesariseﬁumthefactﬂlatsuchbodiesmdmbemorehmvﬂy

policy,mdwiﬂahighmanagerialdelegstion,mthereforelessexposed

for further work (see Table 12 and OECD: 2002). it seems likely that the
engaged in implementation than
to politicisation. However in at
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least two countries (the United Kingdom and New Zealand) the governing boards of many such bodies
haverealdedsion-maldng,asopposedtondviso:y,pawm.Inthesecnsesﬂw;iskofinnppmpﬁmpoliﬁcal
involvement moves &omtheappoinuneMMdmanagementofthosenimexewﬁvewlheappoimnmtmd
dismissal of board members.

Table 12. Special arrangements for aqm’s-lengths agencles

Oversight armangements apply to
Do arrangements liiting | Do persannel non-departmental arms-length gubllc
Counfry political involvement apply procedures differ in bodles with equal force, less forcs,
to arm'sHength agencies? | amm's-length agencies? ,;gm tora? '
Belglum Yes Yes Less force
Denmark Not relevant - _Equal force
France - No Equal force
| ftal Yes No Equs! force
Korea Yes - _ =
Mexico I Yet™ Yes Equal force
New Yes Ne : Less force
Zealand
() Poland No Yes Less force
N Swedsn No Yes Equal force
Unlted Yes Yes, not as strict Lass force
Kingdom '
Unlted Yes Yes Not at all
States
4 Characterising problems

hemsideﬁngpomnﬁﬂﬁﬁmlﬁesuﬂnmﬁﬁmﬂadmhismﬁveimﬁnw,twoﬁkelycmdidm
_m«geum&nﬁdlyhdiuﬁ%ofmhnbﬂmbﬂwunthemngemmﬂfuenwﬁﬁgﬁﬁmdm
poﬁﬁcallypuﬁsmpubﬁcservioedeﬁvuyandﬂlowthatensmethemsponsivmessofpublicseryantsm
lhepolicieuoflhgcmﬂu&uﬁw:higbﬁmmofﬂaﬁﬁoﬂoﬁngehcﬁmsmdminisﬁiﬂhﬁfermm
in management issues.
4.1 Turnover of staff following elections

Inoonsida‘ingthechmge'ofstnﬂ",atsgniorlevelstheUnitedStatosisanmemecape.Howew,in
the senior civil service (non-political appointees largely but not entirely below the top five. levels
investigated in this study) only 1-2% is typically changed following elections. By contrast, the political
appointeeutﬂmtopﬁwleveharqexchmgedmalugescaleevenifahewlyelecﬁedpresidentbelmgsw
the same party as the previous one (Savoie: 1994). Tumover is not dependent on party-membership as
muchasmloyahytoﬁwelectedpmsidmt.lnthetmsiﬁonﬁ-omthekeagmtoﬁeﬁrstBushprqsidency,
ﬁormmpk,thuewuamomofﬂ%.ﬂe&duﬂgovumﬂof&lgbmwdDmmkwex&me
inﬂxeoﬂmdirection;inBelgiumhowever,staffoftheminiswrialmbinets(politicalappointees)chmge
with governments.
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Table 13. Publlc servants change with change of government

| Country Are there levels/positions of public if senior civil servants are
servants who change with change of selactively changed for poiitical
government? reasons are these changes..,
High turnover | United States Yes Widespraad
Italy” Yes (levels 3) Widespread (levels 3)
Mexico Yes Significant (levels 1 gnd 2)
Poland Yes {lavel 1, Cabinet) Significant
' Korea Yes (isve! 1, vice ministers) -
France Yes (level 1 hcablnat} Feaw
Belgium No Few —only one position
United Kingdom No™ Not applicable
New Zealand No -
Denmark No if any. very few
Low turnover Sweden No Few - extremely rare

Table 14. Percentage of senlor civil servants who changed Jobs for any reason, including transfors®

Speacial political
Country Level1 | Level2 | Level2 | Level4 | LevelS "’“':l‘;';:.‘:"“'
hie
High Al B | A A[BIATB [A]B A .B
tumover | United States 6 (100 8 [100| & (100| & | 100 | 8 | 10 - .
0
Maxico 65 (100 | 65 | 100 | 65 | 70 | 55| 70 | 55| 70 | &5 100
italy = = - | -~ [ 100 oy 0 - 100
France -1 - l2811 851261181 -1 - | -1 - - -
Low  Belolum 01 0000 000 o] 0|00 6900
turnover "penmark 0l 00|00 0|0 0]o]|a = 3
A= recent re-slsction of an existing govemnment or ection won by the goveming party.
B= recent election of a new government.

Mexico and Italy offer two interesting half-way positions. In Italy there is a sharp distinction between

the level 3 which is completely exchanged
turnover is more tapered. The top two levels
also relatively high — with 70% of the
government,

4.2 Ministerial luted‘me in management issues

the minister. Elsewhere, respondents considered

andlevels4and5,wherestaﬁ‘stayinpost.InMeJdeo,the-
are completely exchanged, and the turnover in lower levels is
administrators being exchanged following the election of a new

responsibilities of high level administrators occasionally or, in countries like Italy, Poland and Denmark,

even frequently.
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Table 15. Administrative actions of politiclans

Degree of Invoiverment by
Minisiers tand to interfere In
Country management responsibility of m:;:“::ﬂ:l:::‘dmhgu:;u
senior civl! servants? of covemnment?
= orgovemments |

Leas | Italy Frequantly to seldom No
autoriomy | Poland Fraquantly Yes
Denmark Frequently _ No
Unlted States Fraguently to seldom Yes
Baiglum - Fraguently to seldom No
Mexico Ssldom Yas
Sweden Seldom No
More France = No
United Kingdom Seldom No
autonomy  "New Zealand “Never No

5 The significance of informal conventions

pohtmans in key staffing decisions in the countries studied. As one would expect, political involvement in
one dimension of human resource management is a strong predictor of political involvement in others.

Table 18. Overview of political Involvement In staffing

R il Co—— .| Transfer to
Country Appolntment. | Dismissal | Promofon |~ enofher |
' posison
More political | United States High High High High High
Involvement | italy ‘ High h High h Medium
South Africa High Madlum High High .High
Maxico Medium Medium High Medlum Low
France Meadium Medium | Madium Madium High
Poland Madium ' Medium Medium Madium Medlum
Beiglum Medium . Medium Medium Medium Medium
Sweden Medium - - - -
New Zealand Low . Madium Low - Low
Korea Low Low Low Low Low
: Denmark Low Low ‘Low Low Low
m::: Unlted Kingdom None Nona - Low -

The sitnilarities between the rankings in Table 16 and Table 17 suggest that more extensive
involvemmthstafﬁngmaﬁersbypoﬁﬁcimtmdstobeassociitedudﬂlmoreformaldelinelﬁonofthc
respective roles of politicians and public servants.
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Table 17. Overview of restrictions on functional responsiblilities

More restricted

Less restricted

~The United States provides the starkest examp
senior staffing issues and restrictions on functional
the Senate and the “line by line”

expenditure,*

Theinteresﬁngﬁndinghmcmmﬂnexcepﬁom.AlthwghKomhasadisﬁncﬂy
traditional career-based civil service® with [ittle
established very strict rules even prohibiting their
organisation. In Sweden, despite higher levels of po
activities of public servants are low. In Italy medium restrictions
medium to high restrictions on administrative activities
managerial responsibilities by senior civil servants

The respondents were asked to assign relative weights to various factors in

Restrictions on

Restrictions on administrative
Coun political activities of
try g activities by pofiticians
Korea h Hizh
United States High __Medium
South Africa High -
Poland High Low
Untted Kingdom Medium - High' -
| ltaly Medium Medium to High
Mexico Medium - High Medium
New Zealand Medium Medium
Belgium Low Low
France Low Low
Denmark Low Low
Sweden Low Low

politics from administration, including the active development

civil service. The results are not

Overall, it appears that more extensive involvement in

neutrality.

le of the association between political involvement in
responsibilities through the staff confirmation role of
ex ante involvement of the House of Represeatatives in public

different
political involvement in staffing . decisions, it has
public servants to join a party or any other political
litical involvement, staffing restrictions on the political
on political activities are associated with
by politicians, who repartedly tend to interfere in

ensuring the separation of
ofa.cultm'e of political neutrality for the

staffing matters by politicians is associated
withmorefomnldelineationofﬂlemspectiverolesofpoliﬁciansa.ndpublicservants,unless,asinthecase

of Sweden, there is a long-standing and well-recognised popular acceptance of the convention of political

Komahighﬁghtsﬂ:esiguiﬁcanceofsuchpopulnrconvenﬁonsinadiﬁ‘erentway.Aswasnoudabove,-

it displays very strict rules concerning the delineation
the low level of political involvement in staffing _
tentative popular acceptance of the significance of political neutrality
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6. Particular pressures for political responsiveness
Table lSmmmuhesthedahhhigﬂightismesﬂmtmdﬁmaémiﬁedwﬁhparﬁcuﬂummmsfor
responsiveness of public servants to the policies of the current executive.
Tabie 18. lssues assoclated with strong concern for political responsiveness

Country Tumover of staff Reporied ministerial interference
= following elections in management issues
italy Medum |  Frequenttoseidom™ |
Suggestive of strong | Poland Medium Freguent
.push for political United States . _High Fraquently to seldom
responsivencss | Maxico High Seldom
| Korea Medium =
Denmark _Low Fraquent
France Low _ -
[ Beigium Low Frequently "o seklom |
Sweden Low Seldom
Unlted Kingdom Low_ Seldom
Less suggestive New Zealand Low Never

One way to interpret this is to examine the types of arrangements for providing political control over
executive bodies.”
The “Few Principals” model, most readily captured in the Westminster systems, provides a structure

Tor minisiries and departenits that 15 closést to the Websriam idesrof a bureancracy (Gerth-and Mills: 1958;- - -

Rheinstein: 1968).hsuchsyswms,andmstylhedwm,ashgleprhcipamheminim,hmfupmsibﬂﬂy
forpoﬁcy,andmakuthosedecisimsbnsed,minfmmﬂimpmvidedbyprofeﬁﬁmalahdhnpartialcm
civil servants, In reality of course there can be a layer of politically appointed advisors who support
ministers in their policy-making. Swedenisamorecomplexcasebecauseofthes&ibtdivisionofpowﬁs
ﬂlimpbmmhﬁmofpuﬁmmtmdgoymmmtdwkims.mww.wdﬁhboﬁminimmm,
mmmmsmmmivdymmmﬁnedbyoﬂmvﬂophymmdwtﬁlhwﬂhhﬁs

Figure 2. The "Few Principals” mode!

[ Cabinet and Partiament

i |
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The “More Principals” model, unlike the Westminster model, somewhat weakens the authority of the
mmistaoverthedepuMmLashercmtolismiﬁgawdthmughapowuﬁdSmmeuﬂw
equivalent with an extensive armoury of administrative law, At the same time, advisory boards from
outside the government oversee and provide policy advice. This model is most readily recognised in
continental Europe, especially France.

Figure 3. The "More Pﬁnclpah" model

-y

PN

/=X

The “Multiple Principals” shows more fragmentation in political authority over executive bodies.
Participation of interest groups is facilitated and the legislature is actively involved in public administration
matters and assumes & control function, as does the judiciary. Thismodelischnracteﬁzedbydeeppolitica[
penetration into the department with non-public service appointments and the absence of clear
between political appointments and ‘public service appointments. The United States exemplifies this
tradition.

Figure 4. The "Multiple Principals” model

1. the legislature;
2. other ministries or departments:
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3. veto players deriving authority from legal frameworks or professional rules;
4, special inspection bodies.

Table 19 shows that, unsurprisingly, the perceived need for strong political responsiveness as defined
above in Table 18 is strongly correlated with the multiplicity of principals for ministries and departments.

Tabie 19. Structural elements and the push for political racpor_nlnnm

Tumer of s‘l:ﬁ' following
- elections and reported
Countries Principals ministeriai interference in
management issues
New Zealand Few Low
Korea Few Low
Sweden Few Low
Denmark Mors Low
Beigim More Low
France More Low
Italy : More Medium
Mexico Multiple Medium
Unlted States High
(]
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CONCLUSION

7. Reviewing the findings
Five key findings emerged.

The first finding of the study is that while principles of public service newtrality in the sense of non-
partisanship are espoused by all countries in the survey, this does not equate to an apolitical process for
senior appointments. Of course the fact that a politician is involved in appointments or dismissals does not
make the decision politically partisan. '

Most systems are intermediate systems. In some cases a clear line drawn between senior staff
appointed politically and lower ones appointed using an administrative procedure. In others, senior staff
are appointed by a hybrid procedure in which administrative selection criteria like merit and experience are
combined with political considerations. In one case (the United States), purely politically driven
appointments coexist with administratively determined appointments at some levels — and in some
agencies most if not all senior managers are political appointees.

Political involvement in one dimension of human resource management is a strong predictor of
political involvement in others.

The second finding is that countries have a range of laws, conventions and procedures which spell out
the division of responsibility between ministers and civil servants, and in some cases by prohibiting

politicians or civil servants from being involved in certain areas.

The degree of these formal restrictions varies with the United States and Korea seemingly the most
restrictive on the roles of civil servants, and with Denmark, the federal government of Belgium and
Sweden the least. Formal restraints on politicians® actions are the greatest in New Zealand and the United
Kingdom, and the least in Sweden, Mexico and Poland.

In many cases, particular formal restrictions apply during changes of government.

The third finding was the variety of institutional oversight arrangements for enforcing limitations on
political Involvement in staffing matters and in complying with restrictions on functional roles, The
variations in the ways in which the legislature and judiciary are involved, and the diversity of roles played
by the Auditor General, Cowr des Comptes and other bodies such as the Constitutional Court, election
management commission, Governor General, Conseil d’Etat make it clear that there is nothing that

approaches a single model.

The fourth finding was the significance of informal arrangements, and particularly long-standing
popular conventions. '

The study revealed that there are major variations in the turnover of staff following elections, and in

reported ministerisl influence in administrative matters. In considering the change of administrative staff,
at senior levels the United States is particularly high and the federal government of Belgium and Denmark
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repmhdljvuylow.hmnﬁd«hgmhimﬁﬂhtufummhmmagemmism,meUﬁhedlﬁngdm
andNewZealandhavelesspaeeivedinm-femceinmumgementmspomibiﬁﬁesinconrastwltaly,
Poland and Denmark.

Mdiﬁermwsmonlypaﬂlyemlﬁnedbyfomﬂamgemm&.%ﬂehgmmﬂmpoﬁﬁml
mwlvmmthamMedemmsﬁcﬁommmls,theexmpﬁmsuggatﬁesigniﬁcmw of
-hfmmﬂcdhvuﬁmOvuﬂLkappmMmma@nﬂVehvolvmhmﬁngmmbymﬁﬁdm
is associated with more formal delineation of the respective roles of politicians and public servants, unless,
asinlhecaseof'Swedm,ﬁaeisalongmdingandwell-reoognisedpopularnceepumeofthe
convention of political neutrality. -

The fifth finding is that constraints on party political influence on the public service vary with
constitutional type and administrative history. In this sample, countries with a very strong executive, most
m;ablyWthmwksyswm;MWsuchmmﬁnEWHhhﬁeexmﬁwimlfﬁmughhdqendem
appommmmngemmm.hmmﬁmwhaémemuﬁwismommnsmhedhitsmmm,mmm
oo-existwithﬂ:e.vel:opowerthatderivesﬁomadminimﬁvelawormepbwerofmelegislaun,thereis

L .'mamﬁﬁmmﬂmmmmmdmmm_hmewﬁmoﬂerdbythepwhmﬂpoﬁﬁcd
™ mwlvmmtharespommsMﬁwhmmeexewﬁwﬁcesmmﬂmngemmWhichgmMa
- multiplicity of principals who might block change. Put starkly, when there are muitiple principals, the
single political principal with some responsibility for the sector portfolio (minister, secretary in the United
States, efc.) faces a distinctive incentive for politicization as it gives them a stronger handle on an
otherwise unresponsive bureaucracy. K correct, this suggests that some degree of political involvement in
e .. — tAfHing decisions is widespread, and.is-a-reasonsble srategy-as-it-is one way-to-obtain-responsiveness to———-———-
political priorities within ministries and departments that might otherwise resist, not least becaunse they are
subject to pressures from other competing principals. :

+ This situation of multiple principals is primarily a constitutional point. However, arguably, countries
Ihﬂmmuﬂly«gingﬁompoﬁﬁmlmsiﬁmmch.u-&maspoﬂssyswmwﬁomaskongly
muthoritarian government are also situations of multiple principals becaiise of the depth of extra-
wmﬁhﬁmmlcaptmbyspedﬂmmups.lhusmﬁuﬁmdwpemdadmhimaﬁwmorym
probably both implicated in creating the context for politicisation.

This conclusion argues against the assumption that underpins much public management literature,
whichwamsaboutthenegativepﬁ‘easofpoﬁﬁcalinvolvementmdoﬂmsugggmthatpmly
admhiwﬁwdebrmhaﬁmofmﬁngdedﬁomhmepreﬁnedmmmdﬁﬂwmdwn&epﬁhof
political involvement are intrinsicelly damaging to govérnance,

8. A tentative framework

Thmhﬁkelymbemmhlﬁngmhﬁmofﬂ:epoﬁﬁmwdminismﬁwbomdmy.hgmqﬂthm
surveyed consider that their historical trend is towards less politicisation — despite the prevalence of
political advisory posts, position-based employment arrangements, and arm’s-length public bodies (see
Annex 1). In principle, the movement could be ¢ither way. In public services which are not strongly
checked by the legislature, the sheer technical demands of public service management may make
wlﬁichnsmomdispmedhwudsmeeﬁngm&bhmquﬁmmﬁformw&mﬂmmpeﬁnu,whmmaﬁng
 political appointments. In others, the pace of new goverment initiatives in response to increasing social
chmgemyleadwﬂmmmlmionthntapubﬁcmﬂmtmmﬁomlywnddmdsufﬁdmﬂy
responsive is in fact creating bottlenecks to rapid policy change.

There seem to be four key questions which merit consideration in any review of the
political/administrative boundary.
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8.1 Is there a problem to be solved?

In many areas of public administration, the issues are sufficiently nuanced and uncertain to apply the
gmaﬂmmdmﬁﬂﬁingsthatmnﬂbmkmmdnﬂbeﬁxed.ﬁeﬂameworkusedbyﬂﬂsmdy
suggests key areas of inquiry for assessing whether there are grounds for concern:

1. Does the public service function adequately as a quasi-constitutional constraint on political

institutions, ensuring adherence to constitutional and legal requirements, regardless of the
implications for the elected government? :

2. kmepubﬁcsuviceinchmivewmtherecmeemsﬂmthmdthepowersmdmmit
administers can be used as party political tools?

3. Is it responsiveness to changing political priorities?

4. Does it deliver on its service delivery promises?
8.2 Could this problem implicate the political/administrative interface?

1. Is there distinctively high turnover of staff following elections?

2.. Is there unwarranted ministerial interference in management issues?

3. Is there insufficient political traction over public service policy implementation?
8.3. Is the nature of the existing oversight arrangements fully understood?

Table 20 offers a stylised approach for setting out the contribution of the formal and informal
arrangements for providing oversight of the political/administrative boundary.
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Table 20. Stylised representation of the contribution of formal and Informal arrengements

Independent
E appolntment Baligium
[body . France Italy
g m:‘mm New Zealand Korea
rncedures United Kingdom Mexico
| procedures
4 |Fomal . U m.s!‘t:m
delegations of n
responsibilities
Rellance on
management
culture to
delineate roles

in practice Denmark

Rallancs on
-popular culture
to Inhibit misuss
of political
appointments

- —
&+

Restrictions on pofitical involvement in staffing
andMnullomlmpon_sblua

Less
formal

B

' 1] § ik
-

re has strong

Emphasis.on formaland = »  Emphasls
informat . on formal
External oversight

8.4.  Are the oversight arrangements, formal and informal, appropriate for the degree of political
Involvement envisaged in staffing issues?

_ We note that some pressures for political involvement emerge from the political structures, with
situations of multiple principals giving rise to particular pressures for deeper political involvement. Where
an executive is left with few levers through which to enforce policy, some increase in the risk of the misuse
ofpoﬁﬁmlmﬂumemaybeapﬁoewoﬂhpayinginmewidwgwmmm."ﬂmvu,mé
counterbalance for such political involvement is heavily dependent on the wider social context, and when
there is strong popular support for a neutral, apolitical public service, informal arrangements can be very
effective. Conversely, when such popular support is yet to form or otherwise ebsent, particularly strong

. Insum, the study suggests that more political influence in staffing matters may work well, if there are
other checks and balances overseeing functional responsibilities, and may be essential if the alternative s
very weak political traction on the public service. Getting the balance wrong could provoke an unexpected
backiash. In particular, a too strictly drawn Weberian boundary between ministers and public service may
provoke pressure for alternative or duplicate systems to increase political responsiveness. '

The devil however is in the detail and the risk is that countries under the banmer of promoting more
responsiveness will be tempted to increase the level of political involvement in administration without
paying attention to the checks and balances which ensure this does not harm deeper legitimacy issues such
as inclusiveness, respect for the constitution and continuity.
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Professor ltumeieng Mosala

Secretary
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2" Floor -

Hillskie House

17 Empire Road
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Per email; 24 June 2021

Sir

REQUEST FOR DEPLOYMENT COMMITTEE AND DISCIPLINARY COMMITTEE
RECORDS OF THE AFRICAN NATIONAL CONGRESS (ANC)

Your letter dated 18 June 2021 bears reference.

In peragraph 3 of your abovementionad letier, you reiterate the Cormnmission's
request of 25 May 2021 for the “minutes of e National Deployment Commiitee for
the. paricd Decenber 2012 to-Dacember 2017". Paregraph 3 of the letier states that
‘despite the views exprassed in our lstter to the Conwnission deiid 18 June 2021, the
Commission parsists in the request for the relevant Deployment Committes minutes.
Following receipt of the Commiasion’s letter dated 18 June 2021, we have conducted
a thorough search for minutes of the Netional Deplayment Conmittes for the pericd
December 2012 to December 2017. No minutis of the meetinga of thes National
Deployment Commitiee for the relevant period could be found.

To our knowledge, the meetings of the National Deploymient Committee wéré not
baing minuted during the period as requested.

We frust that the Commission will find the above to be in order.

LEGAL ADVISER

Proskient: C.Ramaphoss Deputy Prasident: D.D. Mabuze National Chelpersos: G Mactashe Secretary Geaeral: E-8,
Depiily Secratary Caneral: J Duarie, Treasorc-Genaral: P. Meshalle
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REPORT OF THE PUBLIC PROTECTOR IN TERMS OF SECTION 182(1)(b) OF THE
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1896 AND SECTION 8(4)
OF THE PUBLIC PROTECTOR ACT, 1994

WY

PUBLIC PROIECTOR
—SOUH-AFRICAH-

“Allegations of a breach of the Executive Ethics Code by the Member of the
Executive Councll responsible for Local Govemmient, Environmental

Affairs and Development Planning of the Western Cape Provincial
Government, Mr A Bredell” '

( REPORT NUMBER 23 OF 2020/21
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Executive Summary

0]

(i)

(iif)

(iv)

This is my report as the Public Protector in terms of section 182(1)(b)of the
Constitution of the Republic of South Africa, 1996, (the Constitution), section 8(1)
of the Public Protector Act, 1994 (the Public Protector Act) and section 3 of the
Executive Members’ Ethics Act, 1998 (EMEA).

The report communicates my findings and appropriate remedial action taken in
terms of section 182(1)(c) of the Constitution, following an investigation into
complaint of a breach of the Executive Ethics Code by the Member of the
Executive Council responsible for Local Government, Environmental Affairs and
Development Planning of the Western Cape Provincial Government, Mr A Bredell

(MEC).

The complaint was lodged by Mr C Dugmore (Complainant), a Member of the
Western Cape Provinclal Legislature, on 19 February 2020..

In the main, the Complainant alleged that:

(a) MrBredell addressed a ietter on 8 May 2018 to the-Actlng Executive May'br.
the Speaker, the Chief Whip and the Chairperson of the Democratic Alliance
(DA) Catjcus. of the George Local Municipality (Mun_icipgllty), in his capacity
as the Provincial Chairperson of the DA, instructing them not to proceed
with the appointment of the Director: COrporate' Services at the Municipality,
untll permission was granted by the Federal Executive of the DA.

(b) It was inappropriate for Mr Bredell, holding the office of the MEC for Local
Government, Environmental Affairs and Development Planning, to have
interfered in the appointment process of a senlor official of the Municipality
and that in so doing he acted in violation of paragraph 2 of the Executive

Ethics Code.

. e 77 )
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(v) Based on the analysis of the complaint, the followihg issues were identified for
the investigation:

(a) Whether the MEC for Local Government, Environmental Affairs and
Development Planning on 8 May 2018 requested the Acting Executive Mayor,

the Speaker, the Chief Whip and the Chairperson of the DA Caucus of the:

Municipality not to proceed with the appointment of the Director: Corporate
Services at the Mt._micipality, until permission for the appointment was granted
by the Federal Executive of the DA; and if so whether such conduct was
improper and constitutes a breach of the Executive Ethics Code.

(vi) The investigation was conducted in terms of section 182(1) of the Constitution,
sections 6 and 7 of the Public Protector Act and sections 3 and 4 of the EMEA. It
included correspondence with the MEC and the Complainant, a virtual meeting
held with the Complainant on'22 July 2020 and consideration and application of

the relevant law and legal prescripts.

(vi) Having considered the evidence and information obtained during the
investigation, | make the following findings:

(a) Regarding whether the MEC for Local Government, Environmental
Affairs and Development Planning on 8 May 2018 requested the Acting
Executive Mayor, the Speaker, the Chlef Whip and the Chairperson of
the DA Caucus of the Municipality not to proceed with the appointment
of the Director: Corporate Services at the Municlpality, untll
permission for the apﬁolnﬁnent was granted by the Federal Executive
of the DA; and if so whether such conduct was Improper and
constitutes a breach of the Executive Ethics Code.

f.f! 2
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(aa) The allegation that the MEC on 8 May 2019, in his capacity as
Chairperson of the DA political party in the Western Cape, requested
the Acting Executive Mayor, the Speaker, the Chief Whip and the

" Chairperson of the DA Caucus of the Municipality not to proceed with
the appointment of the Director: Corporate Services at the
Municipality, until permission for the appointment was granted by the
Federal Executive of the DA, Is substantiated.

(bb) The allegation that the MEC's conduct in this Tegard was improper
and constitutes a breach of the Executive Ethics Code, is also
substantiated. The Constitution and the Executive Ethics Code oblige
Members of the Executive to conform to the prescribed ethical

_standards at all times, inespective of the capacity in_which they . .. ____

perform their actions. They are expected to .always behave in an
exemplary and ethical manner, whether performing their official
functions or not, and in whatever capacity.

(cc) Therefore, it was improper for a MEC, acting as Chairperson of the
provincial DA, to instruct office bearers of a Municipal Councll, aibelt,
in their capacity as DA caucus members, that the appointment of a
senior off_ici'al' of the Municipality Is subject to the approval of the
political party that he/she represents.

(dd) A MEC breaches the Executive Ethics Code, if his/her actions as a
member of a political party in the furtherance of the interest of the
political party are in conflict with his/her statutory responsibilities of
ensuring proper an effective governance by a Municipality, in his/her
capacity as a Member of the Provincial Executive.

(ee) In this matter, the MEC's parly political Involvement in the
appointment by the Council of the Municipality of a senior official also
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(99)

placed his impartiality to attend to potential disputes on the
appointment in his capacity as MEC, at risk due to a conflict of

interest.

Interference in and influencing the Municipal Council's decision on
which candidate to appoint in a senior position therefore also put the
MEC at risk of a conflict between his responsibilities to ensure proper
and effective govemnance by the Muriicipali;y in accordance with the
relevant and applicable legislation, and hie private interests in the
political party that he represents. Such conduct would accordingly be
inconsistent with his office and not in the best interests of good
governance and constitutes a breach of the Executive Ethics Code.

The MEC's conduct was improper and in violation of the provisions
of section 136(2) of the Constitution. It also constitutes a breach of
paragraphs 2.1(c), 2.1(d), 2.3(c), and 2.3(f) of the Executive Ethics

Code

(viil  The appropriate remedial action that | am taking in terms of section 182(1)(c) of
the Constitution is the following:

(a) The Premier of the Western Cape to:

(aa) In terms of section 3(6) of the EMEA within a reasonable time, but not

later than 14 days after receiving this report, submit a copy thereof and
any comments thereon, together with a report on any action taken or
to be taken in regard thereto to the Western Cape Provincial

Legislature.

VBV,
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REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF BREACH OF THE

EXECUTIVE ETHICS CODE BY THE MEMBER OF THE EXECUTIVE COUNCIL
RESPONSIBLE FOR LOCAL GOVERNMENT, ENVIRONMENTAL AFFAIRS AND
DEVELOPMENT PLANNING OF THE WESTERN CAPE PROVINCIAL

GOVERNMENT, MR A BREDELL

1. INTRODUCTION

1.1 This is my report as the Public Protector in terms of section 182(1)(b)of the
Constitution of the Republic of South Africa, 1986, (the Constitution), section 8(1)
of the Public Protector-Act, 1994 (the Public Profector Act) and section 3 of the
Executive Members’ Ethics Act, 1998 (EMEA)

1.2___ The report is submitted in-terme-of sections-8(1)-and-8(3)-of-the-Public-Protector-

Act and section 3(3) of the EMEA to Mr A Winde, the Premier of the Western
Cape, to inform him of the outcome of my investigation:

1.3 Coples of the report are also provided to:

1.3.1  Mr Anton Bredell, the Member of the Executive Council of the Western Cape
Provincial Government responsible for Local Government, Environmental Affairs

and Development Plannirig; and
1.3.2  MrCameron Dugmore MPL, who lodged the complaint,

1.4 The report relates to an investigation of a complaint of a breach of the Executive
Ethics Code by Mr Anton Bredell, the Member of the Executive Councll of the
Western Cape Provincial Government responsible for Local Government,
Environmental Affairs and Development Planning (MEC).
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2. THE COMPLAINT

2.1 The complaint was lodged by Mr C Dugmore (Complainant), a Member of the
Western Cape Provincial Legislature, on 19 February 2020.

22 In the main, the Complainant alleged that:

22.1 Mr Bredell addressed a letter on 8 May 2018 to the Acting Executive Mayor, the
Speaker, the Chief Whip and the Chairperson of the Democratic Alliance (DA)
Caucus, of the George Local Municipality (Municipality), in his capacity as the
Provincial Chairperson of the DA, instructing them not to proceed with the
appointment of the Director: Corporate Services at the Municipality, until
permission was granted by the Federal Executive of the DA.

2.2.2 It was Inappropriate for Mr Bredell, holding the office of the MEC for Local
Government, Environmental Affairs and Development Pianning, to have interfered
in the appointment process of a senior official of the Municipality and that in so
doing he acted in violation of paragraph 2 of the Executive Ethics Code.

3. POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

3.1 The Public Protector is an independent constitutional institution established under

section 181(1)(a) of the Constitution to strengthen constitutional democracy
.through Investigating and redressing improper conduct in state affairs.

3.2 Section 182(1) of the Constitution provides that:

“The Public Protector has the power as regulated by national legisiation —

oo
——————
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3.3

34

3.5

(a) to investigate any conduct in state affairs, or in the public administration in
any sphere of government, that is alleged or suspected to be improper or to
result in any impropriety or prejudice;

(b) to report on that conduct; and -

(c) f{otake appropriate remedial action.”:

Section 182(2) directs that the Public Protector has additional powers and
functions prescribed by national legislation.

The Public Protector is further mandated by the Public Protector Act to investfgalae
and redress maladministration and related improprieties in the conduct of state
affairs and to resolve disputes through conciliation, mediation, negotiation or any
other appropriate altemative dispute resolution mechanism.

In the matter of the Economic Freedom Fighters v Speaker of the National
Assembly and Others: Democratic Alliance v Speaker of the National Assembly
and Others the Constitutional Court per Mogoeng CJ held that the remedial action
taken by the Public Protector has a binding effect.! The Constitutional Court

further held that:

*When remedial action is binding, compliance is not 'opt'ional, whatever
reservations the affected party might have about its faimess, appropriateness or
lawfulness. For this reason, -the remedial action taken against those under
investigation cannot be ignored without any legal consequences, ™

In the above-mentioned constitutional matter, Mogoeng CJ, stated the following,
when confirming the powers of the Public Protector:

[2016] ZACC 11; 20186 (3) SA 580 (CC) and 2016 (5) BCLR 618 (CC) at para [76].
Supra at para [73].

A y ﬁ;rm
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3.6.1 Complaints are lodged with the Public Protector to cure incidents of impropriety,
prejudice, unlawful enrichment or corruption in government circles (paragraph
85);

3.62 An appropriate remedy must mean an effective remedy, for without effective
remedies for breach, the values underlying and the rights entrenched in the
Constitution cannot properly be upheld or enhanced (paragraph 67);

3.6.3 Taking appropriate remedial action is much more significant than making a mere
endeavour to address complaints as the most the Public Protector could do in
terms of the Interim Constitution. However sensitive, embarrassing and far-
reaching the implications of her report and findings, she is constitutionally
empowered to take action that has the effect, if it is the best attempt at curing the
root cause of the complaint (paragraph €8);

364 The legal effect of these remedial measures may simply be that those to whom
they are directed are to consider them properly, with due regard to their nature,
context and language, to determine what course to follow (paragraph 69);

3.6.5 Every complaint requires a practical or effective remedy that is in sync with its
own peculiarities and merits. It is the nature of the issue under ihvestigation. the
findings made and the particular kind of remedial action taken, based on the
demands of the time, that would determine the legal effect it has on the person,
body or institution it is addressed to (paragraph 70);

966 The Public Protectors power to take remedial action is wide but certainly not
unfettered. What remedial action to take in a particular case, will be informed by
the subject-matter of investigation and the type of findings made (paragraph 71);

3.6.7 Implicitin the words “take action” is that the Public Protector is herseif empowered
to decide on and determine the appropriate remedial measure. And “action
presupposes, obviously where appropriate, concrete or meaningful steps.

10
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Nothirig in the words suggests that she has to leave the exercise of the power to
take remedial action to other institutions or that it is the power that is by its nature

of no consequence (paragraph 71(a));

3.6.8 She has the power to determine the appropriate remedy and prescribe the
manner of its implementation (paragraph 71(d)); and

3.8.9 “Appropriate® means nothing less than. effective, suitable, proper or fitting to
redress or undo the p_rejudige. impropriety, unlawful enrichment or corruption, in
a particular case (paragraph 71(e)).

3.7 In the matter of the President of the Republic of South Africa v Office of the Public
Protector and Others, Case No 91139/2016 (13 December 2017), the Court held
as follows when confirming the powers of the Public Protector:

3.7.1  The constitutional power is curtailed in the circumstances wherein tﬁere is conflict
with the obligations under the Constitution (para 71);

3.7.2 The Public Protector has the power to take remedial action, which include
instructing the President to exercise powers entrusted on him under the
Constitution if that is required to remedy the harm in question. (para 82);

3.7.3 Taking remedial action Is not contingent upon a finding of impropriety or
prejudice. Section 182(1) afford the Public Protector with the following three

separate powers (paragraphs 100 and 101):
a) Conduct an investigation;

b) Report on that conduct; and
¢) To take remedial action.

11
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3.74

3.75

3.76

3.7.7

3.7.8

3.79

The Public Protector is constitutionally empowered to take binding remedial

‘action on the basis of preliminary findings or prima facie findings. (para 104);

The primary role of the Public Protector is that of an investigator and not an
adjudicator. Her role is not to supplant the role and function of the court. (Para

105);

The fact that there are no firm findings on the wrong doing, does not prohibit the
Public Protector from taking remedial action. The Public Protector's observations

‘constitute prima facie findings that point to serious misconduct (paragraphs 107

and 108); and

Prima facie evidence which point to serious misconduct is a sufficient and
appropriate basis for the Public protector to take remedial action (paragraph 112
of the judgment).

Section 3 of the EMEA provides, inter alla that the Public Protector must
investigate any alleged breach of the Executive Ethics Code on receipt of a
o'orhplaint by the Premier or a member of the provincial legislature, if the
complaint Is against a MEC of the province. If the complaint is against a MEC,
the Public Protector has to submit her report on the investigation to the Premier.

Mr Bredell is a Member of the Executive Council of the Western Cape Provincial
Government. The complaint of a breach of the Executive Ethics Code was lodged
in terms of the EMEA by a member of the Western Cape Provincial Legislature.
Accordingly, the matter falls within the jurisdiction of the Public Protector and |
was by law obliged to investigate the complaint.

12
7
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4. THE INVESTIGATION

4.1 Methodology

41.1 The investigation was conducted in terms of section 182 of the Constitution,
sections 6 and 7 of the Public Protector Act and sections 3 and 4 of the EMEA.

4.1.2 The Public Protector Act confers on the Public Protector the sole discretion to
determine how to resolve a dispute of alleged improper conduct or
maladministration. '

4.2 Approach to the Investigation

421 The invesfigaflon was approached using an enquiry process that seeks to find
out:

4.2.1.1 What happened?

4.2.1.2 What shouid have happened?

4.2.1.3 Is there a discrepancy between what happened and what should have happenéd
and does that deviation amount to breach of the Executive Ethics Code, Improper

conduct and/or maladministration?

4.2.1.4 In the event of a breach of the Executive Ethics Code, improper conduct and/or
maladministration, what would it take to remedy the wrong and what action should

be taken?

13
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4.2.1.5 The question regarding what happened is resolved through a factual enquiry

relying on the evidence provided by the parties and independently sourced during
the investigation. In this particular case, the factual enquiry principally focused on
whether or not the Western Cape MEC for Local Govermnment, Environmental
Affairs and Development Planning acted in breach of the Executive Ethics Code
on 8 May 2018 by requested the Acting Executive Mayor, the Speaker, the Chief
Whip and the Chairperson of the DA Caucus of the Municipality not to proceed
with the appointment of the Director: Corporate Services at the Municipality, until
permission for the appointment was granted by the Federal Executive of the DA.

4.2.1.6 The enquiry regarding what should have happened, focuses on the EMEA, the

Executive Ethics Code and the law or rules that regulate the standard that should
have been met by the MEC, to prevent a breach of the Executive Ethics Code.

4.2.1.7 The enquiry regarding the remedy or remedial action seeks to explore options for

43.

43.1

redressing the consequences of a breach of the Executive Ethics Code.

On analysis of the complaint, the following issues were Identifled for
Investigation:

Whether the MEC for Local Government, Environmental Affairs and Development
Planning on 8 May 2018 requested the Acting Executive Mayor, the Speaker, the
Chief Whip and the Chairperson of the DA Caucus of the Municipality not to
proceed with the appointment of the Director: Corporate Services at the
Municipality, until permission for the appointment was granted by the Federal
Executive of the DA; and if so whether such conduct was improper and
constitutes a breach of the Executive Ethice Code.

S 14
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44  The Key Sources of Information

441 Documents

4.4.1.1. The letter of complaint submitted by the Complainant on 19 February 2020 with
the Public Protector South Africa.

4.4.1.2 A copy of the letter, dated 8 May 2018, from Mr Bredell (MEC) addressed to the

Acting Executive Mayor, the Speaker, the Chief Whip and the Chairperson of the
DA Caucus, of the Municipality.

44.2 Correspondence between the Public Protector and:
4.4.2.1 The MEC on 13 July 2020 and 27 July 2020.

443 Meetings held:

4.4.3.1 Avirtual meeting heid with the Complainant on 22 July 2020.
444 Legislation and other prescripts

4.4.4.1 The Constitution of the Republic of South Africa, 1 896.
4.4.4.2 The Public Protector Act, No 23 of 1994,

4.4.4.3 The Executive Members' Ethics Act, No 82 of 1988.

4.4.4.4 The Local Government: Municipal Systems Act, No 32 of 2000.
4.4.4.5 The Local Government: Municipal Structures Act, No 117 of 1998,
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445 Notices Issued in terms of section 7(9)(a) of the Public Protector Act

4.45.1 A Notice was issued in terms of section 7(8)(a) of the Public Protector Act to the
MEC on 4 November 2020, and he responded on 18 November 2020.

. 8. THE DETERMINATION OF THE ISSUES IN RELATION TO THE EVIDENCE
OBTAINED AND CONCLUSIONS MADE WITH REGARD TO THE
APPLICABLE LAW AND PRESCRIPTS

5.1 Regarding whether the MEC for Local Government, Environmental Affairs
and Devélopment Planning on 8 May 2018 requested the Acting Executive
Mayor, the Speaker, the Chief Whip and the Chairperson of the DA Caucus
of the Municipality not to proceed with the appointment of the Director:
Corporate Services at the Municipality, untll permission for the
appointment was granted by the Federal Executlve of the DA; and If so
whether such conduct was Improper and constitutes a breach of the

Executive Ethics Codoe.

Common cause or. undispufed facts

51.1 It is also common cause that on 8 May 2018, the MEC addressed a letter (in
Afrikaans) to the Acting Executive Mayor, the Speaker, Chief Whip and
Chairperson of the DA Caucus, on a jetterhead of the DA. In this letter, the MEC
informed the addressees that it had come to the DA’s attention that they were in
the process of appointing a Director: Corporate Services for the Municipality.

512 The MEC requested them not to continue with the appointment, until it was
approved by the Federal Executive of the DA. He further indicated that the
addressees were aware of the fact that such appointments had to be signed off
by the DA Federal Executive. He also requested that they explain the grounds on

A7 16
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which they were deviating from the recommendation of the Municipality's
Selection Commiittee.

5.1.3 The ietter was signed in his capacity as the Provinclal Chairperson of the DA.
Issues in dispul
5.14 The Complainant contended that:

“It Is clear from the contents of the attached letter that Mr Bredell, in his capacity
as DA provincial chairperson, was issuing an instruction to the various office
bearers of the George Municipality not to proceed with an appointment until
approved by the DA Federal Executive committes. This is not only grossly

inappropriate for a functionar,y_ of a political party to interfere in the appointment

' process of a senior official at municipal level but is clearly against the Code of
Ethics for Executive Members.

This-is a clear confiict between MEC Bredell’s constitutional and legal role as the
MEC for Local Government and his role as DA office bearer and we believe that
his conduct constitutes a breach of the Executive Code.”

5.1.5 In his response fo the complaint, dated 27 July 2020,‘_thé MEC questioned my
decision to investigate his alleged breach of the Executive Ethics Code, as he
contended that his letter of 8 May 2018 was sent to members of the DA holding
office at the Municipality, as the Provincial Chairperson of the DA and not in his

capacity as MEC. He stated that:

“In doing so, | was fulfilling my political mandate as the Provincial Chairperson of
the Democratic Alliance political party by reminding those members of the party
who held office in the George Municipality at the time to act in accordance with
the Democratic Alliance’s Federal Executive’s oversight resolutions, taken in

Yk
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5.1.6

5.1.7

and

2016 fo ensure the lawful appointment of competent senior, strategic or political
staff in those organs of state where the DA has been elected to govern. In this
way the DA seeks fo ensure that its election ticket of compefent and effective

administration in government is achieved.”

He further stated that the aim of his letter was-not to interfere in the appointment
process underway at the Municipality, but to remind the DA members of their
obligation to ensure that they comply with the resolutions of the DA’'s Federal

Executive.

The MEC responded on 18 November 2020 o the notice that | issued in terms of
section 7(8) of the Public Protector Act on 4 November 2020, affording him an
opportunity to respond to the evidence obtained during the investigation and the
findings that | intended to make. He persisted with his earlier response to the
complaint that in sending the letter of 8 May 2018, he was scting in terms of his
mandate as the Provincial Chairperson of the DA, reminding members of the DA
holding office at the Municipality that they had to comply with the relevan't
resolution of the DA's Federal Executive. He stated in this regard, infer alia that:

“[Tjhe motivation ... was not, as the complainant asserts, fo interfere or impede in
the statutory appointment process that applies. to any municipal officials, but

rather to ensure that 8 very necessary additional vetting of candidates for posts

in those organs of state o DA has been elected fo govemn- takes place
prior to appointment by council. This is done by an intemnal Democratic
Commiﬂae established for this purpose only.” (emphasis added)

“The municipal vetting and verification process, If effectively performed should
ensure that the hiring of recurring “bad apples” in local government is halted and
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that they are thus weaned out of the system, but because these processes are
not being applied effectively or consisten tly, a resultant gravy train of employment
for almost any official, at another municipality, no matter wh v he or she Ieft their
previous employment currently exists. Once these persons are re-employed
somewhere elss it is loo late for extemal parties to raise any concemns over their
prior conduct, but which prior conduct often perpeluates itself and may well end
up detracting from their ethics or capabilities of the new employer organ of state

too in due course.

betler achieved. My rols, as Provinciel Chairperson, is to ensure that DA

.resolutions are applied and in -espect-of-this-matter-this-intent-aligns with-my-

oversight role as Minister of Local Government.” (emphasis added)

5.1.8 The MEC further relterated that he sent the letter as Western Cape Chairperson

5.1.9

of the DA at the time and not as MEC, and that his actions therefore couid not be
investigated in terms of the EMEA. He referred in this regard to section 2(1) of
the EMEA which provides that the code of ethics prescribes the standards and
rules with which Cabinet members, Deputy Ministers and MEC's must comply in
performing thelr official responsibilities.

He also insisted in his response that:

“My letter was furthermore intended not to interfere nor in any way deviale or
detract from the legitimate business of the George Council in its appointment
process. The aim was to ensure that prior fo the matter coming befors the houss,
the members of the DA would be able to ensure that the Democratic Alliance’s
own vetting process had taken place and in so doing that the process itseif had

integrity. This was especially so when it had become known within the Democratic
19

e /9,}"'.

[




REPORT ON AN INVESTIGATION INTO ALLEGATIONSOF BREACH OF THE EXECUTIVE ETHICS CODE BY THE
MEMBER OF THE EXECUTIVE COUNCIL RESPONSIBLE FOR LOCAL GOVERNMENT, ENVIRONMENTAL
AFFAIRS AND DEVELOPMENT PLANNING OF THE WESTERN CAPE PROVINCIAL GOVERNMENT, MR A

BREDELL

Alliance that the second preferred candidate was rumoured fo have a criminal

record, *

5.1.10 The MEC concluded his response that the purpose of his letter of 8 May 2018
was in line with his oversight role as: MEC for Local Government, that he

accordingly had no conflict of interest.
lication of the relevant law

5.4.11 Section 125 of the Constitution provides that the executive authority of a province
is vested in the Premier, who exercises It together with the other members of the

Executive Council.

5.1.12 The Premier of a province appoints, in terms of section 132(2) of the Constitution,
the members of the Executive Council, assigns their powers and functions, and

may dismiss them.

5.1.13 Members of the Execufive Council are, in terms of section 133(2) of the
Constitution, collectively and individually accountable to the Provincial
Legislature for the exercise of their powers and the performance of their functions.

5.1.14 The conduct of Members of provincial Executive Councils is primarily regulated
by section 136 of the Constitution. It provides that:

(1) Members of the Executive Council of & province must act in accordance with
a code of ethics prescribed by national legisiation.

(2) Members of the Executive Council of & province may not-

(a8)  undertake any other paid work;

(b}  actin any way thatis inconsistent with their office, or expose

themselves to any situation involving the risk of a cdnﬂict between
eir official nsibilities and private i sis; or
20

f,"-m




REPORT ON AN INVESTIGATION INTO ALLEGA TIONSOF BREACH OF THE EXECUTIVE E THICS CODE BY THE
MEMBER OF THE EXECUTIVE COUNCIL RESPONSIBLE FOR LOCAL GOVERNMENT, ENVIRONMENTAL
AFFAIRS AND DEVELOPMENT PLANNING OF THE WESTERN CAPE PROVINCIAL GOVERNMENT, MR A

BREDELL

()  use their position or any information entrusted to them, to enrich
themselves or improperiy benefit any other person.” (emphasis
added)

5.1.15 Sections 3(1) and 4 of the EMEA provide that the Public Protector must
investigate any alleged breach of the Executive Ethics Code on receipt of
complaint against a MEC by a member of the Provinciaj Legislature and must
report on the investigation to the Premier of the Province.

5.1.16 The Executive Ethics Code was published in terms of section 2(1) of the EMEA
on 28 July 2000.

5.1.17 Paragraph 2.1 provides that Members of the Executive must to the satisfaction
of the President or the Premier, as the case may.be-—.._ -

5.1.17.1 Perform their dutiss and exercise their powers diligently and honesﬂy;
5.1.17.2 Fulfil all the obllgations imposed on them by the Constitution and the law;
5.1.17.3 Act in good faith and in the best interest of good governance; and

51174 Act in all respects in a manner that Is consistent with the integrity of their

office or the government.

5.1.18 Paragraph 2.3 of the Executive Ethics Code provides infer alia, that Members of
the Executive may not:

5.1.18.1 Act in a way that is inconsistent with their position;
5.1.18.2  Expose themselves to any situation Involving the risk of a conflict between
their official responsibilities and their private interests.

5.1.19 Every municipalily must, by virtue of the provisions of section 18 of the Local
Government: Municipal Structures Act, 1998 (Municipal Structures Act), have a
Municipal Councll that is elected in terms of section 22 of the Act.

21
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5.1.20 Section 19(1) of the Municipal Structures Act provides that a municipal council
‘must strive within its capacity to achieve the objectives set out in section 152 of

the Cor!stitution.

5.1.21 Section 151 of the Constitution provides that the executive and legislative
authority of a municipality are vested in its Municipal Councll. it further provides
that a municipality has the right to govemn, on its own initiative, the local
government affairs of its community, subject to national and provincial legislation
as provided for in the Constitution.

5.1.22 Section 56(a) of the Local Govemnment: Municipal Systems Act, 2000 (Municipal
Systems Act) provides that:

“A municipal coyncil, after consultation with the municipal manager., appoints a

mmmmmmmw'@mphaﬁs added)
Conclusion

5.1.23 The executive authority of a Municipality Is by virtue of the provisions of section
151 of the Constitution vested in the Municipal Council. The appointment of
managers directly accountable to the Municipal Manager, such as the senior
official in this case, is the responsibility of the Municipal Council of the
Municipality, in terms of section 56(a) of the Municipal Systems Act. The
Municipal Manager also has to be consulted.

5.1.24 There Is no provision in the relevant legislation regulating the affairs of local
government, for political parties or Members of the Executive of the Provincial
Government fo play any role in the appointment of senior officlals of a
Municipality. The decision of the Municipal Council on who to appoint is clearly,
by law, not to be influenced or directed by any political party or any MEC and is
not subje&:to their approval or a pre vetting process of candidates, as referred to

22
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by the MEC. Any such interference would render the appointment irmegular, as it
would not be based on the objective decision of the Municipal Council, in
consultation with the Municipal Manager, but based ©on approval and direction

from elsewhers.

5.1.25 It is clear from the provisions of section 136 of the Constitution that Members of
the Provincial Executive are expected not to act in any way that is inconsistent
with their office, or expose themselves to any situation involving the risk of a
conflict between their official responsibliities and private interests.

5.1.26 This imperative of ethical conduct is repeated in paragraph 2.1 of the Executive
Ethice Code Act that requires of Members of the Executive to act in all respects
in a-manner that is consistent with the integrity of their office or the government.

5.1.27 It is also evident fmmmmmmmz;wmmﬂw—emw_“—““
Code, that Members of the Executive are prohibited from exposing themselves
to any situation involving the risk of a confiict between their official responsibilities

and thelr private interests.

5.1.28 The Constitution and the Executive Ethics Code oblige Members of the Executive
to conform to the prescribed ethical standards at all times, irrespective of the
capacity in which they perform their actions. They are expected to always behave
in an exemplary and ethical manner, whether performing their officlal functions or

not, and in whatever capacity.

5.1.29 Therefore, it was improper for a MEC, acting as Chairperson of the provincial DA,
to instruct office bearers.of a Municipal Council, albeit, in their capacity as DA
caucus members, that the appointment of a senior official of the Municipality Is
subject to the approval of the political party that he/she represents.

5.1.30 A MEC breaches the Executive Ethics Code, if his/her actions as a member of a
political party in the furtherance of the interest of the political party are in conflict

2
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5.1.31

5.1.32

6.1

6.1.1

with his/her statutory responsibilities of ensuring proper an effective govemance
by a Municipality, in his/her capacity as member of the provincial executive.

In this matter, the MEC's party political involvement in the appointment by the
Council of the Municipality of a senior official also placed his impartiality to aftend
to potential disputes on the appointment in his capacity as MEC, atrisk due toa
conflict of interest.

Interference in and influencing the Municipal Council's decision on which
candidate to appoint in a senior position therefore also put the MEC at risk of a
conflict between his responsibilities to ensure proper and effective governance
by the Municipality in accordance with the relevant and applicable legislation, and
his private interests in the political party that he represents. Such conduct would
accordingly be inconsistent with his office and not in the best interests of good
governance and constitutes a breach of the Executive Ethics Code.

FINDINGS

Regarding whether the MEC for Local Government, Environmental Affairs
and Development Planning, acting as Chalrperson of the DA in the Western
Cape, on 8 May 2018 requested the Acting Executive Mayor, the Speaker,
the Chlef Whip and the Chalrperson of the DA Caucus of the Municipallty
not to proo'eed with the appointment of the Director: Corporate Services at
the Municipality, until permission for the appointment was granted by the
Federal Executive of the DA; and if so whether such conduct was improper
and constitutes a breach of the Executive Ethics Code:

The allegation that the MEC on 8 May 2019, in his capacity as Chairperson of the
DA political party in the Westemn Cape, requested the Acting Executive Mayor,
the Speaker, the Chief Whip and the Chairperson of the DA Caucus of the

Municipality not to proceed with the appointment of the Director: Corporate
24
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“Services at the Municipality, until permission for the appointment was granted by
the Federal Executive of the DA, is substantiated.

6.1.2 The allegation that the MEC's conduct in this regard constitutes a breach of the
Executive Ethics Code, is also substantiated.

6.1.3 The MEC's conduct was improper and in violation of the provisions of section
136(2) of the Constitution. It also constitutes a breach of paragraphs 2.1(c),
2.1(d), 2.3(c), and 2.3(f) of the Executive Ethics Code.

7. REMEDIAL ACTION

71 The appropriate'remedial action that | am taking in terms of section 182(1)(c) of
the Constitution is the following:

7.1.1. The Premier of the Western Cape to;
7.1.1.1. In terms of section 3(6) of the EMEA within a reasonabie time , but not later than
14 days after receiving this report, submit a copy thereof and any comments

thereon, together with a report on any action taken or to be taken in regard thereto
to the Western Cape Provincial Legislature.

8 MONITORING

8.1.1  Premier of the Western Cape to inform me within 30 days of the date of this report
of the implementation of the remedial action taken in paragraph 7.1.1, and of the
action taken or to be taken against the MEC.
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8.1.2 The implementation of my remedial action shall in the absence of a court order,

be complied with within the period prescribed in this report to avold being in
contempt of the Public Protector.

Bo

ADV BUSISIWE MKHWEBANE
THE PUBLIC PROTECTOR OF
THE REPUBLIC OF SOUTH AFRICA
DATE: . 19 [/ 12 /2020

Asslistod by: Ms Shireen Lengeveldt, Pll Coastal
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