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    27 October 2022
Commissioner Prof. B. Majola
Chairperson of the South African Human Rights Commission
Per e-mail: ceo@sahrc.org.za
Dear Prof. Majola
REQUEST FOR AN SAHRC INVESTIGATION INTO LAND RIGHTS VIOLATIONS IN THE FORMER HOMELAND AREAS
1. Background to the issue

The Democratic Alliance (DA), a political party represented in Parliament, is writing to request that the South Africa Human Rights Commission (SAHRC) launch an investigation into the government’s failure to enact substantive land reform in the so-called trust areas, in violation of people’s constitutional rights to dignity, equality and property ownership.

New information obtained by the DA through a series of Promotion of Access to Information Act (PAIA) requests reveals that, nearly 30 years into democracy, many people in South Africa’s rural provinces still live without full ownership rights on land owned by Hendrik Verwoerd and his successors as apartheid-era “Minister of Native Affairs.” In other cases, the land is owned by entities like the “South African Bantu Trust” and “Government of the Transkei.”

The information, which is attached together with this letter, indicates that over ten million hectares of land in fertile provinces like the Eastern Cape, Mpumalanga and KwaZulu-Natal are still owned not by the people who live on and work the land in those areas, but by entities like the “South African Bantu Trust,” the “Government of the Transkei” and the “Minister of Native Affairs,” a Cabinet post that was abolished prior to South Africa’s transition to democracy in 1994. In many cases, this land is registered in the name of the “Minister of Native Affairs” held “in trust” on behalf of a local chief.

For example, in the Ubuhlebezwe Local Municipality in KwaZulu-Natal, a specific plot of 139 hectares called “Lot M.A.” is owned by “The Minister of Native Affairs in Trust for the Madsikane Tribe of Natives under Chief Ndida.” Instead of providing title deeds and other forms of tenure security to the people who live on so-called trust land like Lot M.A., the government has chosen to maintain an oppressive system that continues to regard rural South Africans as “tribes of natives” without the right to own their own land. By continuing to treat people in rural areas as second-class citizens without the right to own property, the government has not only betrayed their aspirations, but has actively prolonged and aggravated their dehumanisation. Without secure property rights, residents in these areas suffer under some of the highest rates of poverty and unemployment in the country.

2. Scope of the constitutional human rights violation

The information submitted by the DA confirms that the true root of the failure of land reform is to be found in the government’s failure to expand and deepen private property rights in communities that were deprived of these rights under apartheid. Section 25 (6) of the Constitution explicitly provides that “A person or community whose tenure of land is legally insecure as a result of past racially discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is legally secure or to comparable redress.”
Insecurity of tenure in communal land areas has been made worse by the fragmentation that has characterised the government’s communal land rights legislative agenda. Since 1996, the government has relied on the temporary Interim Protection of Informal Land Rights Act (IPILRA). The Act was intended to function as a ‘holding measure’ or ‘safety net’ to ensure temporary legal protection for people without formally recognised land rights while government developed more comprehensive legislation to protect and regulate communal tenure. The absence of a comprehensive law governing communal tenure has necessitated an annual extension of IPILRA since 1996.

In 2004, the Communal Land Rights Act (CLARA) was passed, ostensibly to provide for legal security of tenure by transferring communal land to communities or by awarding comparable redress. CLARA was eventually struck down in its entirety by the Constitutional Court on the basis that the incorrect public consultation process had been followed in its journey through Parliament. Rural communities were particularly opposed to the Act because of what they considered to be an infringement on their security of tenure, as it granted sweeping powers to traditional leaders.

The government has clearly failed dismally to enact legislation that would protect and guarantee the land rights of people living in communal areas. It is a travesty that, to this day, there is no Act of Parliament on the South African statute books that fulfils the call contained in section 25 (6) of the Constitution.

3. How does the issue fall within the SAHRC’s mandate?

Act 40 of 2013 of the South African Human Rights Commission Act of 2013, gives the SAHRC the mandate:

· to promote respect for human rights and a culture of human rights;

· to promote the protection, development and attainment of human rights; and

· to monitor and assess the observance of human rights in the Republic.

In fulfilling these obligations, the SAHRC’s point of reference is the Bill of Rights, which requires that the rights of all people in South Africa are anchored on human dignity, equality and freedom.
In view of these provisions, and the issue raised under this complaint, it is clear that the government has perpetuated the historical violation of property rights among communities in rural areas by failing to provide security of tenure. 

That the government is continuing to ascribe the ownership of their land to apartheid institutions is dehumanising and robs rural citizens of their dignity as equal citizens in our constitutional democracy. As per the provisions of the South African Human Rights Commission Act of 2013, the government has failed to ‘respect, protect and observe’ the property rights of communal land communities who were robbed of their dignity as a result of past racially discriminatory laws or practices.
The failure to provide tenure security and private property rights to one segment of the population is also a clear violation of the right to equality, as outlined in section 9 of the Bill of Rights. Citizens in rural communities who are deprived of the right to own their property are clearly treated unequally from citizens in other parts of the country who do enjoy the right to own property.

In summation, the government’s failure to implement 25 (6) constitutes a breach of the Bill of Rights, which also violates the rights to equality (section 9), human dignity (section 10) and property rights (section 25). Given that this issue clearly affects basic human rights as outlined in the Bill of Rights, it falls comfortably within the Commission’s mandate to investigate. 
Empowering the estimated 16 million people already living on often arable trust and state-owned land to become private property owners and commercial farmers would be the single greatest step forward in living up to the provisions of the Bill of Rights on property ownership, equality and human dignity. As a constitutional body tasked with promoting and defending human rights in South Africa, the SAHRC is duty bound to hold the government accountable whenever there is a material violation of the Bill of Rights as reflected in the issue under review.
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